Formerly common on open sandy slopes along the western rim near the Northwestern Overlook (4). [F.M.
Roberts 945, 27 Mar 1983 (IRVC), F.M. Roberts 6983 (RSA)].

Malacothrix saxatilis (Nutt.) Torr. & A. Gray var. saxatilis CLIFF MALACOTHRIX. Perennial. Patchy,
but locally common on steep sandy slopes and cliffs along western rim on north slopes above Dana Strand
Beach and near Strands (5) and NW overlook (4); coastal bluff scrub, mesic coastal bluff scrub, and xeric
rock cliffs. Rare: CNPS List 4.2. [F.M. Roberts 6978 (RSA), F.M. Roberts 7068 (RSA)].

Microseris lindleyi (DC.) A. Gray [M. linearifolia (Nutt.) Sch.-Bip., Uropappus I. (DC.) Nutt.] SILVER
PUFFS. Annual. Occasional in coastal sage scrub. [F.M. Roberts & E. Maher 6796 (RSA)].

Osmadenia tenella Nutt. [Calycadenia t. (Nutt.) Torr. & A. Gray] OSMADENIA. Annual. Relatively
scarce in openings of coastal sage scrub. Seen only on small patch of silty clay along NE boundary of
Preserve on northern ridge. [F.M. Roberts 1060, 13 May 1983 (IRVC), F.M. Roberts 6984 (RSA)].

*Qsteospermum ecklonis (DC.) Norl. [O. fruticosum (L.) Norl. of County refs.] TRAILING AFRICAN
DAISY. Suffruticose perennial. Uncommon weed forming dense patch at base of steep slopes at Dana
Strand Beach. [F.M. Roberts 7122 (RSA)].

Pseudognaphalium biolettii Anderberg [Gnaphalium bicolor Bioletti] BIOLETTI’S or BICOLORED
CUDWEED. Suffruticose perennial. Uncommon throughout. [F.M. Roberts 6980 (RSA)].

Pseudognaphalium californicum (DC.) Anderberg [Gnaphalium ¢. DC.] CALIFORNIA EVERLASTING.
Short-lived perennial. Occasional throughout. [F.M. Roberts 6986, 16 May 2008 (RSA)].

Pseudognaphalium stramineum (Kunth.) Anderberg [Gnaphalium  chilense Spreng., G. s. Kunth.]
COTTON-BATTING PLANT. Annual or biennial. Locally common in sandy openings on either side of
Main Gate, otherwise uncommon. [F.M. Roberts 6804 (RSA)].

Senecio californicus DC. CALIFORNIA BUTTERWEED. Annual. Fairly common along western rim,
mostly west of the trail in coastal bluff scrub, otherwise scattered. [F.M. Roberts 899, 10 Mar 1983
(IRVC), F.M. Roberts 6719 (RSA)].

*Senecio vulgaris L. COMMON GROUNDSEL. Annual. Uncommon weed. [F.M. Roberts 6859 (RSA)].

*Sonchus oleraceus L. COMMON SOW-THISTLE. Annual. Infrequent weed. [F.M. Roberts 6725
(RSA)].

Stephanomeria exigua Nutt. subsp. exigua SMALL WREATH-PLANT. Annual. Widespread and
abundant in summer, especially on central bluff top; coastal sage and bluff scrubs. [F.M. Roberts & L.
Carranza 6459, 25 Oct 2006 (RSA), F.M. Roberts 7065 (RSA)].

Stylocline gnaphaloides Nutt. EVERLASTING NEST-STRAW . Annual. Local and patchy on open sand,
mostly along western rim; occasional on northern ridge. [F.M. Roberts 500, 3 Apr 1982 (UCSB), F.M.
Roberts et al. 5846, 11 May 2003 (RSA), F.M. Roberts 6856 (RSA)].

BORAGINACEAE - BORAGE FAMILY
[includes Hydrophyllcaeae sensu Jepson (1993)]

Cryptantha clevelandii E. Greene [incl. C. c. var. florosa I.M. Johnst.] CLEVELAND’S
CRYPTANTHA. Annual. Fairly common in sandy openings. [F.M. Roberts 891, 10 Mar 1983 (IRVC,
UCSB), F.M. Roberts 6782 (RSA), F.M. Roberts 6855 (RSA)].

Cryptantha intermedia (A. Gray) E. Greene COMMON CRYPTANTHA. Annual. Occasional to fairly
common in sandy openings. [F.M. Roberts & S.L. Fritzke 499, 3 Apr 1982 (UCSB, IRVC), F.M. Roberts
et al. 5854, 11 May 2003 (RSA), F.M. Roberts 6716 (RSA)].

*Echium candicans L. f. [E. fastuosum Jacq., E. f. Ait.] PRIDE OF MADERA. Shrub. Scarce in somewhat
disturbed, scrubby, mesic draw on steep north slopes above Dana Strands Beach. [F.M. Roberts 6979
(RSA)].

Phacelia distans Benth. COMMON PHACELIA. Annual. Widespread and fairly common. Especially
common on northern ridge just north of Visitor Center site where forming dense stands. [F.M. Roberts
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888, 10 Mar 1983 (IRVC), F.M. Roberts et al. 5855, 11 May 2003 (RSA), R.L. Allen 12339 and 12340, 1
May 2003 (MACF), F.M. Roberts 6789 (RSA), F.M. Roberts & E. Mahar 6800 (RSA), F.M. Roberts 6806
(RSA)].

BRASSICACEAE (CRUCIFERAE) - MUSTARD FAMILY
[APG II: expanded to include Capparaceae]

*Brassica geniculata (Desf.) J. Ball [Hirschfeldia incana (L.) Lagr.-Fossat] SHORTPOD or SUMMER
MUSTARD Perennial. Uncommon weed. [F.M. Roberts 7707 (RSA)].

*Brassica tournefortii Gouan SAHARA MUSTARD. Annual. A single dense patch in open sandy soils
on rim in coastal bluff scrub near NW outlook (4). [F.M. Roberts & E. Maher 6801 (RSA)].

*Cakile maritima Scop. SEA-ROCKET. Annual. Locally common on beach and at based of steep slopes at
Dana Strand Beach. Observed too late in year to document.

Descurainia pinnata (Walter) Britton subsp. halictorum (Cockerell) Detl. WESTERN TANSY-
MUSTARD. Annual. Known from a single large patch on open sand near the Western Gate in disturbed
coastal bluff scrub. [F.M. Roberts 6797 (RSA)].

Lepidium lasiocarpum Torr. & A. Gray var. lasiocarpum SAND PEPPERGRASS. Annual. Local and
patchy in coastal bluff along rim near NW overlook (4). [F.M. Roberts 6783 (RSA)].

*Raphanus sativus L. WILD RADISH. Annual. Scarce weed on disturbed roadside near Main Gate. [F.M.
Roberts 6841 (RSA)].

CACTACEAE - CACTUS FAMILY

Cylindropuntia prolifera (Engelm.) F.M. Kunth [Opuntia p. Engelm.] COASTAL CHOLLA. Succulent
shrub. Scattered to fairly common, especially near and below rim; mostly coastal bluff scrub. Apparently
absent from north ridge area. [F.M. Roberts 7117 (RSA)].

Opuntia littoralis (Engelm.) Cockerell [incl. O. *““demissa’] COASTAL PRICKLY PEAR. Succulent
shrub. Apparently occassional south of Marguerita Ave. on central bluff top and along rim. Distribution
of O. xvaseyi and O. littoralis not clearly worked out within Preserve. It would appear this species is less
common then the hybrid. Recently widely planted along old dirt roads north of Marguerita Ave. Not
vouchered.

Opuntia xvaseyi (J. Coulter) Britton & Rose [O. littoralis (Engelm.) Cockerell var. v. (Coulter) Benson &
Walkington] MESA PRICKLY PEAR. Succulent shrub. Apparently fairly common, especially on central
bluff top toward the west in coastal sage scrub. [F.M. Roberts 7127 (RSA)].

Opuntia oricola Philbrick ORACLE CACTUS. Succulent shrub. Local to scattered on central bluff top,
especially toward the east side side in coastal sage scrub. Not vouchered.

CLEOMACEAE - CLEOME FAMILY
[Capparaceae, sensu The Jepson Manual, 1993]

Cleome isomeris E. Greene [Isomeris arborea Nutt., incl. I. a. var. globosa Cov.] BLADDERPOD. Shrub.
Fairly common along south rim in coastal bluff scrub, otherwise uncommon. [F.M. Roberts 6812 (RSA)].

CARYOPHYLLACEAE - PINK FAMILY
Cardionema ramosissimum (J.A. Weinm.) Nelson & J.F. Macbr. SAND MAT. Perennial. Scattered on
open compacted sand, mostly near rim. Formerly more common north of Marguerita Ave. [F.M. Roberts

502, 3 Apr 1982 (UCSB), R.L. Allen 12333, 11 May 2003 (MACF), F.M. Roberts 6794 (RSA), F.M.
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Roberts 6913 (RSA)].

*Polycarpon tetraphyllum (L.) L. FOUR-LEAVED POLYCARP. Annual. Occasional, especially on slopes
along western rim. [F.M. Roberts & F.L. Fritzke 501, 3 Apr 1982 (UCSB), F.M. Roberts 1064, 19 May
1983 (IRVC), F.M. Roberts 7071 (RSA)].

Silene antirrhina L. SNAPDRAGON CATCHFLY. Annual. Infrequent on compacted sand slopes along
south rim; coastal bluff scrub. [F.M. Roberts 6813 (RSA)].

*Silene gallica L. WINDMILL PINK or COMMON CATCHFLY. Annual. Uncommon in sandy openings.
[F.M. Roberts 6728 (RSA)].

*Stellaria media (L.) Villars COMMON CHICKWEED. Annual. Local and patchy, mostly on north-facing
bluff slopes in mesic coastal bluff scrub, scattered in drier locations. [F.M. Roberts 6730 (RSA), F.M.
Roberts 6780 (RSA)].

CONVOLVULACEAE - MORNING-GLORY FAMILY

Dichondra occidentalis House WESTERN DICHONDRA. Perennial. Uncommon on northern ridge north
of Marguireta Ave.; coastal sage scrub. Often obscure and hidden below shrubs. Not seen in 2008,
possibly due to soil disturbance from restoration project, lack of recent fires, or searching too late in the
season. Locally abundant following fire in March 1990. Rare: CNPS 4.2. Not vouchered or observed
during 2008 surveys.

CRASSULACEAE - STONECROP FAMILY

Crassula connata (Ruiz & Pav.) Berger [C. erecta (Hook. & Arn.) Berger., incl. C. connata var. erectoides
Bywater & Wick., C. c. var. eremica (Jepson) Bywater & Wick., and C. c. var. subsimplex (S. Watson)
Bywater & Wick.] SAND PIGMY-STONECROP. Succulent annual. Very local on sandy opening near
Main Gate during 2008, more widespread in other years. [F.M. Roberts 6803 (RSA)].

*Crassula tillaea Lester.-Garl. MOSSY PIGMY-STONECROP. Succulent annual. Uncommon weed in
sandy openings of coastal sage scrub. Found only in a single large dense patch at Main Gate. [F.M.
Roberts 6807 (RSA)].

Dudleya lanceolata (Nutt.) Britton & Rose LANCELEAF or COASTAL DUDLEYA or LIVE-FOREVER.
Succulent perennial. Scattered to fairly common on central bluff top, along rim, and on north slope.
Scarce on more compacted soils along the NE boundary north of Marguireta Ave. [F.M. Roberts 6974
(RSA), F.M. Roberts 7074 (RSA)].

Dudleya pulverulenta (Nutt.) Britton & Rose subsp. pulverulenta CHALKY LIVE-FOREVER. Succulent
perennial. Scattered on central bluff top, rim, and north slope. [F.M. Roberts 7076 (RSA)].

CUCURBITACEAE - GOURD FAMILY
Marah macrocarpus (E. Greene) E. Greene var. macrocarpus WILD CUCUMBER or CUCAMONGA
MANROQT. Trailing perennial vine from massive tuber. Widespread and common in the early spring
drapping over shrubs and growing across sandy openings; northern ridge and central bluff top, less
common in northern slope area. [F.M. Roberts 6723 (RSA)].
EUPHORBIACEAE - SPURGE FAMILY
Croton californicus Muell. Arg. [incl. C. c. var. tenuis (S. Watson) A. Ferg.] CALIFORNIA CROTON.

Shrubby perennial. Occasional in sandy openings. [F.M. Roberts 18, 17 Feb 1980 (RSA), F.M. Roberts
6454 (RSA)].
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Euphorbia misera Benth. CLIFF SPURGE. Shrub. Locally common on compacted sandy slopes along
southern rim and south cliffs down to base; local along southern margin ofcentral bluff top; coastal bluff
scrub. Rare: CNPS List 2.2. [B.D. Stark 4425, 9 Dec 1932 (RSA), G. Wallace 522, 30 Apr 1966 (RSA),
G.L. Webster 7479, 11 Dec 1966 (RSA), F.M. Roberts & L. Carranza 6455, 25 Oct 2006 (RSA)].

FABACEAE (LEGUMINOSAE) - PEA FAMILY

*Acacia longifolia (Andrews) Willd. SYDNEY GOLDEN WATTLE. Shrub or small tree. Occasional but
locally common on steep slopes, northern slope area above Dana Strand Beach and near base of
southwestern cliffs above ocean; mostly disturbed coastal bluff scrub, often near seeps and moist draws.
Not vouchered.

Lotus scoparius (Nutt.) Ottley subsp. scoparius COASTAL DEERWEED. Shrubby perennial.
Widespread and fairly common. [F.M. Roberts 17, 17 Feb 1980 (UCSB), F.M. Roberts et al. 5851, 11
May 2003 (RSA), F.M. Roberts 6729 (RSA)].

Lotus strigosus var. strigosus STRIGOSE LOTUS. Annual. Scattered but widespread, sandy openings.
[F.M. Roberts 947, 27 Mar 1983 (RSA), F.M. Roberts 6727 (RSA)].

Lupinus truncatus Hook. & Arn. COLLAR LUPINE. Annual. Occasional to fairly common in early
spring, especially along rim. [F.M. Roberts 892, 10 Mar 1983 (IRVC), F.M. Roberts et al. 5852, 11 May
2003 (RSA), F.M. Roberts 6726 (RSA)].

*Medicago polymorpha L. BUR-CLOVER. Annual. Uncommon and patchy weed. [F.M. Roberts 6733
(RSA)].

*Melilotus indicus (L.) All. YELLOW SWEET-CLOVER. Annual. Uncommon and patchy weed. [F.M.
Roberts 6786 (RSA)].

FAGACEAE - OAK FAMILY

Quercus dumosa Nutt. NUTTALL'S SCRUB OAK. Shrub. Scarce, known only from a single large
individual on northern ridge; coastal sage scrub. Rare: CNPS List 1B.1 [F.M. Roberts & K.G. Marsh
1094, 26 May 1983 (IRVC), F.M. Roberts 7097 (RSA)].

GERANIACEAE - GERANIUM FAMILY

*Erodium brachycarpum (Godron) Thell. SHORT-FRUITED FILAREE. Annual. Uncommon on northern
ridge; coastal sage scrub. [F.M. Roberts et al. 5848, 11 May 2003 (RSA)].

*Erodium cicutarium (L.) L’'Her. RED-STEMMED FILAREE. Annual. Occasional weed in open areas.
[F.M. Roberts 6781 (RSA) .

HYPERICACEAE - ST. JOHN’S-WORT FAMILY
[APG Il incl. under Clusiaceae]

*Hypericum canariense L. CANARY ISLANDS ST. JOHN’S-WORT. Shrub. A single shrub growing on
central bluff top; coastal sage scrub. Apparently established from seeds originating from relatively large
and long-established stand that was removed from the Hilltop Park in 2006. [F.M. Roberts 6946 (RSA)].

LAMIACEAE (LABIATAE) - MINT FAMILY

Salvia columbariae Benth. CHIA. Annual. Occasional in open coastal bluff scrub mostly along
southwestern rim. [F.M. Roberts & E. Maher 6795 (RSA), F.M. Roberts 6912 (RSA)].
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MYRSINACEAE - MYRSINE FAMILY
[Primulaceae, sensu The Jepson Manual, 1993]

*Anagallis arvensis L. [Incl. A. a. var. coerulea (Schreb.) Gren. & Godr.] SCARLET PIMPERNEL.
Annual. Occasional weed, mostly found under shrubs and sometimes on open compacted sand. [F.M.
Roberts 6972 (RSA)].

NYCTAGINACEAE - FOUR-O’CLOCK FAMILY

Mirabilis laevis (Benth.) Curran var. crassifolia (Choisy) Spellenberg [M. californica A. Gray]
CALIFORNIA WISHBONE BUSH. Perennial. Scattered to fairly common, especially along rim. [F.M.
Roberts 6712 (RSA)].

ONAGRACEAE - EVENING PRIMROSE FAMILY

Camissonia bistorta (Torr. & A. Gray) Raven CALIFORNIA SUNCUP. Annual. Widespread and fairly
common on sandy soils, especially in openings. [F.M. Roberts C20, 4 Apr 1977 (SDKC), R.L. Allen
12336 & 12337, 11 May 2003 (MACF), F.M. Roberts et al, 5843, 11 May 2003 (RSA), F.M. Roberts 6802
(RSA)].

Camissonia cheiranthifolia (Hornem. ex Spreng.) Raim. subsp. suffruticosa (S. Watson) Raven BEACH
EVENING PRIMROSE. Perennial, sometimes shrubby. Uncommon on central bluff top to fairly common
on sandy soils along rim, especially in sandy openings of coastal bluff scrub. [F.M. Roberts & S.L. Fritzke
503 and 506, 3 Apr 1982 (UCSB), F.M. Roberts 6737 (RSA)].

OROBANCHACEAE - BROOM-RAPE FAMILY
[expanded to include several genera traditionally placed in Scrophulariaceae, sensu The Jepson
Manual, 1993]

Castilleja exserta (A.A. Heller) Chuang & Heckard subsp. exserta [Orthocarpus purpurascens Benth. var.
pallidus Keck ; O. p. var. purpurascens] PURPLE OWL’S CLOVER. Annual. Formerly fairly common
and widespread, now apparently scarce on central bluff top in coastal sage scrub. [L. Benson 3191, 26 Mar
1932 (POM), F.M. Roberts C19, 4 Apr 1977 (SDKC), F.M. Roberts 948, 27 Mar 1983 (IRVC), F.M.
Roberts 6866 (RSA)].

OXALIDACEAE - WOOD-SORREL FAMILY

*Oxalis pes-caprae L. [O. cernua Thunb.] BERMUDA-BUTTERCUP or SOUR-GRASS. Perennial.
Scattered and patchy in disturbed places and openings in the early spring. [F.M. Roberts 6738 (RSA)].

PAPAVERACEAE (including FUMARIACEAE) -
POPPY FAMILY

Platystemon californicus Benth. CALIFORNIA CREAMCUPS. Annual. Scarce, seen only in small patch

along rim near NW Overlook (4) . Formerly scattered to occasional in sandy openings, especially along the
western rim. [F.M. Roberts 903, 10 Mar 1983 (IRVC), F.M. Roberts 6910 (RSA)].
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PHRYMACEAE - HOPSEED and MONKEYFLOWER FAMILY

Mimulus aurantiacus Curtis var. puniceus (Nutt.) D. Thompson [M. puniceus (Nutt.) Steudel] RED BUSH
MONKEYFLOWER. Red to red-orange-flowered shrub. Scarce on northern ridge in mesic coastal sage
scrub and on north slope in disturbed coastal bluff scrub. Formerly found in large numbers at and just
beyond northern border of Preserve. The stand supported a full range of flower colors and likely included
individuals of M.a. var. pubescens and integrades. Integrades are documented by one collection [F.M.
Roberts 5853 (RSA)] probably taken in areas now developed. The historic stand included some of the
reddest flowers seen in Orange Co. but these plants were lost in 2006. [F.M. Roberts 6981 (RSA)].

PLANTAGINACEAE - PLANTAIN FAMILY
[expanded to include Callitrichaceae and some genera traditionally
placed in Scrophulariaceae]

Antirrhinum nuttallianum Benth.  subsp. subsessile (A. Gray) D.M. Thompson BIG-GLAND
NUTTALL’S SNAPDRAGON. Annual. Scattered and fairly widespread, especially along rim. [F.M.
Roberts & R.L. Allen 944, 27 Mar 1983 (IRVC), F.M. Roberts & R.L. Allen 6316, 15 Oct 2005 (RSA),
F.M. Roberts 6784 (RSA)].

Linaria canadensis (L.) Dum-Cours. var. texana (Scheele) Pennell LARGER BLUE TOAD-FLAX.
Annual. Mostly scattered and patchy in openings of coastal sage scrub and coastal bluff scrub. [F.M.
Roberts & R.L. Allen 950, 27 Mar 1983 (IRVC), F.M. Roberts 6787 (RSA)].

Plantago erecta E. Morris CALIFORNIA PLANTAIN. Annual. Uncommon, found mostly in association
with small patch of clay on nrothern ridgenear NE border of Preserve, Formerly relatively common on
adjacent Hilltop Park. [F.M. Roberts 6982 (RSA)].

PLUMBAGINACEAE - LEADWORT FAMILY

*Limonium perezii (Stapf) Hubb. PEREZ’S SEA-LAVENDER. Perennial. Scattered to fairly common on
eroded slopes of rim and on southern cliffs, less common on central bluff top. Formerly more abundant
before aggressive removal. [F.M. Roberts 6861 (RSA)].

POLYGONACEAE - BUCKWHEAT FAMILY

Chorizanthe procumbens Nutt. [Incl. C. a. var. albiflora Goodman] PROSTRATE SPINEFLOWER.
Annual. Widespread and locally common along trails and openings on compacted sand in coastal sage
scrub and coastal bluff scrub, especially on central bluff top; scarce along rim. Rare: LC. [C.D. Harham
8944, 4 Apr 1962 (CAS), C.W. Sexton s.n., 26 Apr 1965 (IRVC), F.M. Roberts 1006, 24 Apr 1983 (IRVC,
UCSB), D.E. Bramlet 1388, 28 May 1983 (UCR), R.L. Allen 12342, 12343, & 12344, 11 May 2003
(MACF), F.M. Roberts et al. 5845, 11 May 2003 (RSA), F.M. Roberts 6842 (RSA), F.M. Roberts 6973
(RSA)].

Eriogonum fasciculatum Benth. subsp. fasciculatum  CALIFORNIA  BUCKWHEAT.  Shrub.
Widespread and common dominant. Many plants on northern slopes are stunted and have a spreading
stature. These plants are the source of similar cultivars available in the nursery trade. [F.M. Roberts 286,
25 Jun 1981 (SDKC, UCSB), F.M. Roberts 6721 (RSA)].

Eriogonum parvifolium Smith BLUFF BUCKWHEAT. Shrub. Fairly common along western rim on on
north slopes and cliffs above Dana Strand Beach, less common at base of southern cliffs; coastal bluff
scrub. [F.M. Roberts 901, 10 Mar 1983 (IRVC, RSA, UCSB), F.M. Roberts & L. Carranza 6957, 25 Oct
2006 (RSA)].
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*Polygonum aviculare L. [incl. Polygonum arenastrum Boreau, of Calif. refs.] COMMON KNOTWEED.
Annual. Uncommon on distubed sandy flats. [F.M. Roberts 6858 (RSA)].

Pterostegia drymarioides Fischer & C. Meyer GRANNY’S HAIRNET. Annual. Common to abundant and
widespread but patchy, especially under shrubs on central bluff top. Sometimes forming very dense mats
under the shrubs. [F.M. Roberts & S.L. Fritzke 498, 3 Apr 1982 (SDKC, UCSB), F.M. Roberts et al. 5850,
11 May 2003 (RSA), F.M. Roberts 6714 (RSA)].

PORTULACACEAE - PURSLANE FAMILY

Calandrinia ciliata (Ruiz & Pav.) DC. [Incl. C. c. var. menziesii (Hook.) J.F. Macbr] RED MAIDS.
Annual. Infrequent along central rim near Southcentral Overlook (2). [F.M. Roberts 6860 (RSA)].

Calandrinia maritima Nutt. [Cistanthe m. (Nutt.) Carolin ex Hershkovitz] SEASIDE CALANDRINIA.
Annual. Uncommon and local on terraces and slopes along the southern rim between the Southeast
Overlook (1) and the Southcentral Overlook (2). Often under shrubs; coastal bluff scrub.  Rare: CNPS
List 4.2. [F.M. Roberts 6843 (RSA)].

Claytonia parviflora Hook. subsp. parviflora [C. perfoliata Donn. var. parviflora (Douglas ex Hook.) Torr.]
NARROW-LEAVED MINER’S-LETTUCE. Annual. Fairly common but patchy on the north slopes and
along the rim in mesic coastal bluff scrub in the west, otherwise scarce [F.M. Roberts 6779 (RSA), F.M.
Roberts 6905 (RSA)].

RANUNCULACEAE - CROWFOOT FAMILY

Clematis pauciflora Nutt. ROPEVINE. Woody perennial climber. Restricted to north-facing bluff slopes
along the western rim near NW Overlook (4) and on the northern slopes where found in large stands
drapping over lemonade berry. [F.M. Roberts 6904 (RSA)].

Delphinium parryi subsp. parryi PARRY’S LARKSPUR. Perennial. Uncommon on west-facing bluff
along rim near Northwest Overlook (4); coastal bluff scrub. Not seen in 2008 survey. [F.M. Roberts 902,
10 Mar 1983 (IRVC)].

ROSACEAE - ROSE FAMILY
Heteromeles arbutifolia (Lindl.) Roemer TOYON or CHRISTMAS BERRY. Shrub. A few isolated
individuals growing on cental bluff top and northern ridge; sumac chaparral and coastal sage scrub. [F.M.
Roberts 6884 (RSA)].
SCROPHULARIACEAE - FIGWORT FAMILY
[includes Myoporaceae, sensu The Jepson Manual, 1993; see also Orobanchaceae, Phrymaceae, and
Plantaginaceae]
*Myoporum laetum Forster f. MYOPORUM. Shrub. Occasional, mostly on north slopes above Dana
Strand Beach; coastal bluff scrub. [F.M. Roberts 6977 (RSA)].
SOLANACEAE - NIGHTSHADE FAMILY
Datura wrightii Regel [D. meteloides A. DC.] JIMSONWEED. Annual or perennial. Uncommon on
central bluff top. [F.M. Roberts 7075 (RSA)].
Lycium californicum Nutt. CALIFORNIA BOX THORN. Shrub. Occasional and patchy, restricted to
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eroded slopes of the southern rim and southern cliffs from rim to base of cliffs; coastal bluff scrub. CNPS
List 4.2. [F.M. Roberts 7010 (RSA)].

*Nicotiana glauca Grah. TREE TOBACCO. Small tree. Scattered weed on central bluff top and base of
southern cliffs. [F.M. Roberts et al. 7125 (RSA)].

*Solanum americanum Mill. [S. nodiflorum Jacg.] WHITE NIGHTSHADE. Annual to shrubby
perennial. Fairly common weed in openings of coastal sage scrub, especially near the Main Gate. [F.M.
Roberts 6809 (RSA), F.M. Roberts 7000 (RSA)].

Solanum douglasii Dunal DOUGLAS’ NIGHTSHADE. Perennial, sometimes shrubby. Widespread and
relatively common, especially on central bluff bluff top; coastal sage scrub. [F.M. Roberts & L. Carranza
6915 (RSA), F.M. Roberts 7001 (RSA)].

Solanum umbelliferum Eschsch. var. glabrescens Torr. BLUE WITCH. Perennial, sometimes shrubby. A
single large patch on the western side of the central bluff top just south of the Strands Overlook (5); coastal
sage scrub. [F.M. Roberts & L. Carranza 6916 (RSA)].

URTICACEAE - NETTLE FAMILY
Hesperocnide tenella Torr. WESTERN NETTLE. Annual. Fairly common under shrubs on the bluff top,

mostly near the rim, and on the north slopes near Northwestern Overlook (4). Most common in March.
[F.M. Roberts 6785 (RSA)].
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APPENDIX B: Species Observed on the Preserve in 2008, but not documented (Roberts 2008)

Scientific Name Common Name Family
Washingtonia robusta Mexican Fan Palm Arecaceae
Suaeda taxifolia Woolly sea-blite Amaranth

Cakile maritime Sea-rocket Brassicaceae
Opuntia littoralis Coastal prickly pear Cactaceae
Opuntia oricola Oracle cactus Cactaceae

Dichondra occidentalis

Western dichondra

Convolvulaceae

Acacia longifolia

Sydney golden wattle

Fabaceae
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APPENDIX C: Animal Species Identified on the Dana Point Preserve (includes intertidal).

Scientific Name

REPTILES AND AMPHIBIANS

Order Salientia

Family Hylidae
Hyla regilla

Order Squamata

Family Anguidae
Elgaria multicarinatus

Family Colubridae

Diadophis punctatus Western ringsnake
Lampropeltis getula californiae
Masticophis flagellum piceus

Family Iguanidae
Sceloporus occidentalis
Uta stansburiana

Family Scincidae
Eumeces skiltonianus

Family Teiidae
Cnemidophorus hyperythrus

BIRDS

Order Apodiformes

Family Apodidae
Aeronautes saxatalis

Family Trochilidae
Calypte anna
Calypte costae
Selasphorus sasin
Selasphorus rufus

Common Name

Frogs and Toads

Pacific treefrog

Lizards and Snakes

Southern alligator lizard

California kingsnake
Red racer, Coachwhip

Western fence lizard
Side-blotched lizard

Western skink

Orange-throated whiptail

Swifts and Hummingbird

White-throated swift

Anna’s hummingbird
Costa’s hummingbird
Allen’s hummingbird
Rufous hummingbird
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Order Charadriiformes

Family Charadriidae
Pluvialis squatarola

Family Haematopodidae
Haematopus bachmani

Family Laridae
Larus heermanni
Larus delawarensis
Larus californicus
Larus occidentalis
Larus glaucescens
Sterna caspia

Family Scolopacidae
Actitis macularius
Arenaria melanocephala
Aphriza virgata
Calidris alba
Catoptrophorus semipalmatus
Limosa fedoa
Numenius phaeopus

Order Ciconiiformes
Egretta thula

Order Columbiformes

Family Columbidae
Zenaida macroura
Columba livia

Order Falconiformes

Family Accipitridae
Buteo jamaicensis
Elanus leucurus

Family Cathartidae
Cathartes aura

Family Falconidae
Falco peregrinus
Falco sparverius

Shorebirds, Gulls, and Relatives

Black-bellied plover

Black oystercatcher

Heermann’s gull
Ring-billed gull
California gull
Western gull
Glaucous-winged gull
Caspian tern

Spotted sandpiper
Black turnstone
Surfbird
Sanderling

Willet

Marbled godwit
Whimbrel

Snowy egret

Pigeons and Doves

Mourning dove
Rock dove (feral pigeon)

Vultures, Hawks, and Falcons

Red-tailed hawk
White-tailed kite

Turkey vulture

Peregrine falcon
American kestrel
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Order Galliformes

Family Phasianidae
Callipepla californica

Order Passeriformes

Family Aegithalidae
Psaltriparus minimus

Family Corvidae
Corvus brachyrhynchos
Corvus corax

Family Emberizidae
Geothlypis trichas
Pipilo erythrophthalmus
Pipilo crissalis
Melospiza melodia
Agelaius phoeniceus
Molothrus ater
Pheucticus melanocephalus
Wilsonia pusilla
Carduelis psaltria
Carpodacus mexicanus
Vermivora celata
Vermivora ruficapilla
Dendroica coronata
Dendroica nigrescens
Dendroica townsendii
Dendroica occidentalis
Oporornis tolmiei
Spizella passerina
Melospiza lincolnii
Zonotrichia atricapilla
Zonotrichia albicollis
Zonotrichia leucophrys
Sturnella neglecta
Euphagus cyanocephalus
Icterus bullockii
Icterus galbula

Family Hirundidae
Stelgidopteryx serripennis
Hirundo rustica

Megapodes, Curassows, Pheasants, and
Relatives

California quail
Perching Birds

Bushtit

American crow
Common raven

Common yellowthroat
Spotted towhee
California towhee

Song sparrow
Red-winged blackbird
Brown-headed cowbird
Black-headed grosbeak
Wilson’s warbler

Lesser goldfinch

House finch
Orange-crowned warbler
Nashville warbler
Yellow-rumped warbler
Black-throated gray warbler
Townsend’s warbler
Hermit warbler
MacGillivray’s warbler
Chipping sparrow
Lincoln’s sparrow
Golden-crowned sparrow
White-throated sparrow
White-crowned sparrow
Western meadowlark
Brewer’s blackbird
Bullock’s oriole
Northern oriole

Northern rough-winged swallow
Barn swallow
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Family Mimidae
Mimus polyglottos
Toxostoma redivivum

Family Regulidae
Regulus calendula

Family Sturnidae
Sturnus vulgaris

Family Sylviidae
Polioptila caerulea
Polioptila californica californica

Family Timaliidae
Chamaea fasciata

Family Troglodytidae
Campylorhynchus brunneicapillus
cousei
Salpinctes obsoletus
Thryomanes bewickii
Troglodytes aedon

Family Turdidae
Catharus guttatus

Family Tyrannidae
Contopus sordidulus
Empidonax hammondii
Empidonax difficilis
Sayornis nigricans
Sayornis saya
Myiarchus cinerascens
Tyrannus vociferans
Tyrannus verticalis

Order Pelecaniformes

Family Ardeidae
Ardea herodias
Butorides striatus

Northern mockingbird
California thrasher

Ruby-crowned kinglet

European starling

Blue-gray gnatcatcher
Coastal California gnatcatcher

Wrentit

Coastal cactus wren (not observed since early 1990’s)
Rock Wren

Bewick’s wren

House wren

Hermit thrush

Western wood peewee
Hammond’s flycatcher
Pacific-slope flycatcher
Black pheobe

Say’s phoebe
Ash-throated flycatcher
Cassin’s kingbird
Western kingbird

Tropicbirds, Pelicans and Relatives

Great blue heron
Green heron
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Family Pelecanidae
Pelecanus occidentalis

Family Phalacrocoracidae
Phalacrocorax auritus
Phalacrocorax pelagicus
Phalacrocorax penicillatus

Order Piciformes

Family Picidae
Picoides nuttallii
Colaptes auratus

Order Strigiformes
Family Strigidae

Asio flammeus
MAMMALS

Order Didelphimorphia
Family Didelphidae
Didelphis virginiana

Order Lagomorpha

Family Leporidae
Sylvilagus audubonii

Order Rodentia

Family Sciuridae
Spermophilus beecheyi

Family Cricetidae
Peromyscus maniculatus
Peromyscus californicus
Reithrodontomys megalotis
Neotoma lepida

Family Heteromyidae
Perognathus longimembris pacificus

Brown pelican

Double-crested cormorant
Pelagic cormorant
Brandt’s cormorant

Woodpeckers and Relatives

Nuttall’s woodpecker
Northern flicker

Owils

Short-eared owl

Common Opossums

Virginia opossum

Rabbits, Hares, and Pikas

desert cottontail

Squirrels, Rats, Mice, and Relatives

California ground squirrel

deer mouse

California mouse
western harvest mouse
desert woodrat

Pacific pocket mouse



Family Muridae
Peromyscus eremicus
Mus musculus
Microtus californicus

Order Carnivora

Family Canidae
Canis latrans

Family Felidae
Lynx rufus

Family Mephitidae
Mephitis mephitis Striped skunk

Family Otariidae
Zalophus californianus

Family Phocidae
Phoca vitulina harbor seal (offshore)

Family Procyonidae
Procyon lotor Raccoon

cactus mouse
house mouse
California vole

Carnivores

coyote (scat)

Bobcat

California sea lion (offshore)

**Amphibian, reptile, bird, and mammal nomenclature follows Laudenslayer et al., 1991.
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APPENDIX G: Summary of expenditures

S033 Dana Point

Oct '07 - Sep 08 Budget % of Budget
Expense

Acquisitions 125.00 0 N/A
Admin Fee Expense 18,527.01 22,632.24 81.86
Biotic Surveys 43,726.07 40,859.00 107.02
Field Equipment 2,402.10 3,422.00 70.20
General Maintenance 25 00 12.00 208.33
Habitat Maintenance 468.85 0 N/A
Habitat Restoration 3,436.07 8,457.00 40.63
Legal 2,160.47 0 N/A
Office Maintenance 3,901.87 8,574.00 4551
Operations 3,575.29 2,547.00 140.37
Public Services 11,010.18 17,200.00 64.01
Reporting 6,113.37 10,298.00 59.37
Site Construction 251.60 2,932.00 8.58

Total Preserve
Management 95,722.88 116,933.24 81.86
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Dana Point Preserve (S033)
On-site Trail Alignment Meeting
March 28, 2007
Meeting Notes
(drafted by Edward Stanton and Lee Ann Carranza)

Two meetings were scheduled at the request of John Dixon of the California Coastal
Commission (CCC). Both meetings were to occur at the CNLM owned and managed
Dana Point Preserve, with one at 0900 and the other at 1000 on March 28, 2007. The
following organizations were to meet at 0900 to share biological information regarding
the need to realign the trail while meeting the expectations of the Local Coastal Permit:
CCC staff (John Dixon and Karl Schwing), CNLM staff (Lee Ann Carranza and Edward
Stanton), FWS staff (Will Miller and Ken Corey), and Fred Roberts (local expert botanist
by request of John Dixon). at the scheduled 1000 meeting, which was requested by Karl
Schwing of the CCC, was to include the same representatives at the 0900 meeting plus
City of Dana Point representatives (Kyle Butterwick, Erica Williams, Mike Tope
(contractor to City)) and Headlands Reserve, LLC (HDLLC) representatives (Kevin
Darnell and Pat Mock (contractor to Headlands)) to discuss more application of the
biological information.

All of the above individuals other than the City representatives arrived at 0900. Kevin
Darnell insisted that he and Pat Mock were going to join us at 0900. Edward Stanton and
Lee Ann Carranza informed Kevin that he and Pat need to wait for the City and will fully
participate in the 1000 meeting, but the intent of the 0900 meeting is to solely share
biological information per the CCC request. Kevin insisted that he and Pat Mock
participate regardless of the fact that Karl Schwing confirmed that HDLLC was not
invited to the 0900 meeting. Edward Stanton then suggested that the 0900 meeting is
cancelled due to the insistence that HDLLC was threatening to forcefully enter CNLM’s
property. Rather than cancel the meeting, John Dixon wanted to take advantage of
everyone already being present and a compromise was reached that allowed Pat Mock
toparticipate in the 0900 meeting, but not Kevin Darnell (he would join us when the City
representatives arrived for the 1000 meeting).

Thus, the following individuals entered into CNLM’s property at the Dana Point Preserve
through the main gate to discuss the trail alignment: John Dixon, Karl Schwing, Lee Ann
Carranza, Edward Stanton, Will Miller, Ken Corey, Pat Mock, and Fred Roberts. At this
time, Edward Stanton and Lee Ann Carranza were shown a figure produced by URS
Corporation that had three separate trail alignments and cliff spurge data points. CNLM
was never provided such figure and did not have ample opportunity to review the figure
prior to the meeting. This figure appears to be the map that the City’s attorney referenced
in his 03/27/07 letter to CNLM, and Pat Mock indicated this figure was only created
approximately one week ago.

As we walked the trail alignment as staked on the ground, Lee Ann Carranza pointed out
specific erosion issues with such an alignment and requested that everyone keep erosion
and future trail maintenance in mind when deciding on a final trail alignment. John



Dixon stated that such issues would be addressed and that everyone would need to work
together on a final alignment to ensure all the issues, including erosion and trial
maintenance are included. John Dixon stated on more than one occasion that CCC
expects that CNLM will be included in any decision on the final proposed trail alignment
and that CNLM approves of the alignment to be presented to CCC.

When we arrived at the area in the proximity of the first view point in the original trail
alignment, where cliff spurge and pacific pocket mouse issues converge (Southeast area
of the preserve by the Sambucus), Lee Ann Carranza pointed to the three individual cliff
spurge plants that were in sight from that one location alone and the pink flag tied on a
plant in the wash that marks 25-feet from the nearest cliff spurge. Lee Ann also stated
that according to GPS locations where Pacific pocket mouse was previously trapped by
USFWS, the flagged 25-foot location overlaps know-occupied Pacific pocket mouse
habitat. An ongoing conversation occurred in this area amongst all individuals with the
following summary:

e Lee Ann Carranza:
o0 Informed everyone of all the issues CNLM was using to help identify
where the trail should and should not be placed:
PPM data (use data from USFWS)
CIliff Spurge data (need thorough inventory)
Erosion issues (want an expert and slope calculations done)
25’ buffer provides little coastal view
25’ buffer takes out only tall structure for birds (Sambucus mexicana)
Lack of quality baseline for Rare Plants (inaccurate mapping of cliff
spurge and recent identification by CNLM of aphanisma)
Need a 25’ safety buffer from bluff edge to address liability issues
8. Address any nesting CAGN in trail alignment before cutting
vegetation
e  Will Miller
o Mainly you find Woodrats in cliff spurge and PPM outside of cliff spurge
in open areas. Thus, from a PPM perspective the best place for a trail
would be adjacent to cliff spurge and outside of open sandy soil (i.e.
within the 25-foot cliff spurge buffer area)
0 Option A & C are better from a PPM perspective (these are options on the
URS figure that CNLM never received).
0 USFWS has no authority to prevent trail from being constructed within
known occupied PPM habitat.
e Pat Mock
0 Suggested that presence of cliff spurge does not equate to presence of
coastal bluff scrub, rather the sparsely distributed cliff spurge in the
vicinity is really coastal sage scrub.
0 Trail can be built to avoid impact to individual cliff spurge without
meeting the 25’required buffer, or trail can be moved entirely outside the
25’ buffer and into known occupied PPM habitat.
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During his comments, Pat Mock repeatedly mentioned that URS is the
planner and that he is working with the contractor who will be
implementing the trail construction.

e Edward Stanton

(0]

(0]

CNLM would prefer that any alteration to the trail alignment favor PPM
over cliff spurge due to extreme rarity of PPM.

Agreed with Pat Mock that the trail can be snaked around cliff spurge
while also avoiding PPM, but that cliff spurge would need to be on the
interior side of the trail and thus may not conform to the LCP.

Asked John Dixon directly: “Can we align the trail similarly to the way it
is staked on the ground, but avoiding the best PPM habitat, without
requiring an amendment to the LCP?” Karl Schwing and John Dixon
indicated that because the permit requirements are so literally specific
about the 25’ buffer, the LCP will surely require an amendment regardless
of which of the three or four proposed alignments is used.

After hearing multiple references to the three proposed alternatives,
Edward stated that CNLM has never seen the map they are referring to
and thus CNLM can not comment on that figure.

Pointed out that the 25’ buffer requirement prevents any opportunity to
have the southeastern viewpoint include a view of the harbor, and that the
viewpoint should be considered as a view of the preserve rather than an
ocean view.

Stated that CNLM will be responsible for building the trail but that
HDLLC has the primary financial responsibility for the amendment
proposal development, with CNLM’s assistance and final approval as the
property owner.

e Fred Roberts

(0]

This is a bad year for rare plant surveys. You may be able to find some
rare plants in the open areas, but it will represent such a small amount of
what truly may occur within the trail alignment due to the lack of rainfall
this winter.

e John Dixon

(0]

(0]

(0}

(0}

The cliff spurge he sees on-site would all fall within coastal bluff scrub by
his defiition.

Asked if CNLM was truly an author of the HMMP, to which Edward
Stanton responded that CNLM only provided a few comments and was not
an author — to which Pat Mock replied that CNLM was the author of the
PAR that was used as a reference for the HMMP.

Trail should be moved to the fence line of Dr. Bruggeman’s property, but
seemed to concede that the trail can follow the fuel modification boundary
rather than the fence line.

We should consider PPM and err on the side of benefiting PPM rather
than cliff spurge.

An amendment to the City’s LCP conditions should be pursued to address
realignment of the original trail route.



0 URS needs to provided the cliff spurge shape files to CNLM and reiterated
that all of the biologists need to work together in the field to come to an
agreement on the full extent of cliff spurge individuals on the site and the
final proposed trail alignment.

At approximately 1030, the following representatives joined us within the preserve at the
Sambucus tree: Kyle Butterwick, Erica Williams, Mike Tope, and Kevin Darnell. We all
summarized the points provided above and then moved on to the area between the second
and third lookout area. In this area, Lee Ann Carranza pointed out the individual cliff
spurge plants and how the second lookout was impossible to achieve with a view if the
trail is sighted 25-feet from cliff spurge. She pointed out an alternative lookout point
further East that would not be within 25-feet of cliff spurge and provide a view of the
ocean and rock outcroppings. There was some confusion amongst the other parties as to
whether such a lookout area existed. When the original trail route maps were consulted it
was agreed that a second lookout was planned for the area, but that maybe it is not
necessary to retain all the lookouts. No one was sure whether all the lookouts needed to
be provided as a requirement of the LCP.

John Dixon asked if there is anything elsewhere on the Preserve that CCC should review,
to which Edward Stanton responded that the only issues elsewhere relate to the proximity
of the alignment to the cliff edge, and that if the alignment adheres to the required 25’
distance from the cliff edge then CNLM is comfortable with the alignment from a
liability perspective but that there may yet be some minor alignment adjustments needed
to ensure excessive erosion of the trail or surroundings does not result. John Dixon then
requested we all move onto the city lands to observe the restoration efforts.

Everyone regrouped outside of the CNLM property to the street near the main gate and
shared the following information:
e  Will Miller
o0 To buffer the trail by 25-feet provides a conflict with PPM and they
request the trail accommodate PPM, however, the permit does not require
such an accomodation.
e Pat Mock
0 Lee Annand Pat’s crew will finalize a cliff spurge map to provide to
CCC.
e Kyle Butterwick
0 One amendment should be submitted to the CCC which includes the
realignment of the trail and the Scenic Drive vacation issue.
e John Dixon
0 The cliff spurge he sees on-site would all fall within coastal bluff scrub.
0 We need to consider PPM in the trail realignment
0 We all need to work together on a final alignment and go through the
formal amendment process with the CCC.
0 The trail alignment needs final buyoff from CCC and that has not yet
occurred, so the trail cannot yet be constructed.
e Kevin Darnell



o We will buffer the cliff spurge by 25-feet, regardless of PPM, because we
have a take permit for PPM, to which John Dixon reiterated that such a
major realignment will still require a LCP amendment.

o0 Kaevin insisted that an amendment is not required and that the trail
construction will begin in two weeks.

0 HDLLC intends to give USFWS notification that trail construction will
begin in two weeks and that USFWS biologists will be used to trap for
PPM.

o Trail construction will be completed within three weeks of initiation.

e Edward Stanton

0 USFWS does not have an access agreement with CNLM to enter the
property and thus can not perform the trapping without written permission
from CNLM.

Everyone, except for USFWS representatives, crossed the road and Lee Ann Carranza
identified an ongoing erosion issue in the revegetation program on CNLM-owned lands.
It was agreed due to John Dixon’s request that the areas will be recontoured and water
bars used to provide a more permanent solution to the erosion problem rather than just
putting straw bails and container plants in the gully.

Everyone then stood at the top by the telephone poll and looked at the revegetation area.
Various individual conversations were ongoing and the meeting adjourned at
approximately 1130.

Kyle Butterwick asked Edward Stanton if CNLM opposes the proposed vacation of
Scenic Drive and the construction of a solid wall. Edward Stanton responded that CNLM
is the applicant for the de minimus and is supportive of the proposal because it improves
the barrier to illicit public access and the wall will be used to hang interpretive signs or
other uses for the benefit of the preserve. Kyle then asked if CNLM will be the manager
of the visitor center, to which Edward Stanton replied that we are currently drafting a
PAR with the assumption that CNLM would be the manager of the visitor center and the
biological management aspects of the City-owned open space while the City manages the
trails, trash cans, and other typical City parks management elements.

Edward Stanton and Kevin Darnell then agreed that CNLM staff (Lee Ann and Edward)
will coordinate with Pat Mock to begin collaborating on the trail realignment proposal,
and that a site visit would be scheduled for the following week.



DMonroe comments 061807

CDP Request (Improvements within to-be-Vacated Portions of Scenic Drive)
(June 15, 2007)

The residents of the three existing single family homes at the end of Scenic Drive, in
coordination with the Center for Natural Lands Management (CNLM), wish to obtain a
coastal development permit (CDP) for the construction of a solid block wall and other
improvements to be completed within the to-be-vacated portion of Scenic Drive. A
discussion of existing conditions and the treatment of this area in the Local Coastal Plan
(LCP), Headlands Development and Conservation Plan (HDCP), and the Headlands

Habitat Management Plan (HMP) is provided before describing the proposed _ - 7| Comment [DAM1]: Is this the

m “Habitat Management and Monitoring
Plan” (HMMP)? Ifitis, then like most
things for CNLM and HRLLC, it is not
without controversy. See notes below.

improvements and CDP request in more detail.

Existing Conditions

In the 1920s subdivision that established the right of way for Scenic Drive, Scenic Drive
was to loop around the promontory portion of the Headlands property, and lots as well as
other streets were to be improved next to Scenic Drive. Of course, the completion of that
development did not and will not happen now that there is an approved new plan for the
Headlands property.

The three residences south of what was to be looping Scenic Drive were built on six of
those 1920s subdivided lots. Asphalt approximately 20 feet in width has been placed
within the 60 foot right of way for Scenic Drive; in some places the asphalt is near the
northern edge of the right of way, at other places it is slightly closer to the center of the
right of way. Each home has a driveway connecting to the asphalt, and the two older
homes have extensive mature trees and other plantings between the asphalt and the
homes. The asphalt extends only partially along the frontage of the most westerly home
(Bruggemans), as the driveway for this residence fronts the easterly portion of the home.
A storm drain is located just south of the centerline for the Scenic Drive right of way
fronting the remainder of the Bruggemans’ residence.

All of the Scenic Drive right of way in front of these three residences is to be vacated, as
discussed further herein, and portions on both ends have already been vacated via
recordation of the Headlands LLC tract map. The northern 30’ of right of way at the
western end was included in the Headlands Conservation Park conservation area, and a
triangular piece on the eastern end was incorporated into the City parcel slated to become
the Interpretive Center and public parking.

A disturbed (dirt) area of varying width is located within the Scenic Drive right of way
north of the asphalt. The underground utilities including electrical, telephone, cable TV,
a sewer lateral, and a 2” gas line are all located in a portion of this area.



Scenic Drive to Terminate at Turnaround Adjacent to Interpretive Center

All documents relevant to the Headlands development are consistent and clear in stating
that Scenic Drive is to be improved up to and including a cul-de-sac turnaround adjacent
to the Nature Interpretive Center for the Headlands Conservation Park, and that the
portion of historical right-of-way for Scenic Drive fronting the residential enclave and the
Headlands Conservation Park parcel (now owned by CNLM), is to be vacated. The
residential enclave of three homes is to be accessed via a “private access driveway.”

Trail, Fence and Gate to be Constructed Adjacent to Conservation Portion of
Headlands Conservation Park; Avoidance of Existing Trees and Other Vegetation
in Front of Homes to be Avoided

The improvements anticipated to occur within the vacated portion of Scenic Drive can be
discerned from the totality of relevant documents and approvals. However, it should be
acknowledged at the outset that there are some inconsistencies in the documents due to
the failure to go back and revise all sections of text and all exhibits when refinements
occurred.

The most current documentation indicates an intent to: (1) have the conservation portion
of the Headland Conservation Park follow the northern boundary line of the right of way
for Scenic Drive (with the exception that the boundary jogs southward 30 feet near the
end of the enclave where access to homes is not needed); (2) have a trail constructed
within the Scenic Drive right of way immediately adjacent to the conservation area
portion of the Headlands Conservation Park; (3) erect a 6-foot high wrought iron barrier
fence between the trail and the conservation area portion of the Headlands Conservation
Park; (4) provide a gate for controlled access to the trail segment that extends into the
conservation area portion of the Headlands Conservation Park; and (5) limit, to the
maximum extent feasible, impacts to existing vegetation in front of the homes in the
residential enclave when completing any access improvements, which plantings are
within the Scenic Drive right of way but south of the existing asphalt. Noticeably absent
from this list is any plan or requirement to remove the existing asphalt within the Scenic
Drive right of way and restore such areas to natural habitat. Asphalt removal and
restoration is called out for Marguerita Road (which bisects the Headlands Conservation
Park), but not for Scenic Drive.

The Headlands Tract Map created the legal parcels comprising the conservation area
portion of the Headlands Conservation Park in the manner described in (1) above,
including the vacation of a portion of the Scenic Drive right of way at the western end of
the residential enclave. The CNLM took ownership of these areas, which total 29.7|
acres. (See attached depiction of CNLM parcels). Note that this acreage increased as the
project evolved and the Headlands Conservation Park was expanded to include land
underneath and eastward of Marguerita Road. None of the remaining Scenic Drive right
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of way needs to be included in the Headlands Conservation Park to meet the acreage

of the existing park boundary within the park or to characterize it as a trail leading into
the park is left to the City and CNLM’s discretion. The important thing is that the trail
be constructed in a timely manner and separated from the conservation area portion of the
Headlands Conservation Park by a barrier fence, and that a gate into the portion of the
trail within the conservation area be provided at the westerly end of that trail.

Finally, the documentation clearly requires that existing trees and vegetation in front of
the existing residences be avoided whenever possible (some vegetation may be impacted
in connection with the construction of the Scenic Drive cul-de-sac). The only practical
way to accomplish this is to have the access to the three homes continue to use the
existing asphalt.

Perhaps the best exhibit illustrating the above points is Figure No. 5 of the HMP
(attached hereto). Note that the HMP was reviewed and approved by the resource
agencies (USFWS, CDFG) as well as Coastal Commission’s staff subsequent to approval
of the HDCP.

HDCP Ambiguities

The timing of HMP review and approval versus HDCP approval is important because the
HDCP contains some exhibits and text that are inconsistent with other exhibits in the
HDCP and the HMP; this creates some ambiguity regarding the anticipated treatment of
this area between the residences and the conservation area portion of the Headlands
Conservation Park owned by CNLM. Perhaps the most misleading and erroneous exhibit
inside the “public view fence” and is inconsistent with all other figures and the HMP. It
is also incorrect in that it does not show the correct P/L boundaries (the jog in the west
end of the ROW). It is therefore reasonable to conclude that it was not properly updated
when the other figures were brought into conformance with the refinements being made
as the project progressed from the admittedly conceptual/diagrammatic to greater levels
of detail. Similarly, the text in the HDCP at page 4-58 was not updated to conform to
subsequent refinements.

Given that the purpose of this “background” discussion is to establish what the LCP and
related documentation contemplate would occur with respect to this to-be-vacated portion
of Scenic Drive (in order to ensure that the CDP proposal is consistent with those
requirements), it is worth exploring briefly a different conclusion than that described
above. Specifically, one could point to the text of the HDCP at 4-58 and Figure 4.12.6 of
the HDCP to argue that a fence should be erected at the centerline of the Scenic Drive
right of way and a trail should be constructed north of the fence, within an expanded
Headlands Conservation Park. A new asphalt roadway would need to be constructed
within the southern half of the right of way (in violation of the requirement to avoid trees
and other vegetation); old asphalt would fall within the park boundaries and drain into the
conservation area portion of the park (recall that there is no discussion of removing the
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asphalt within the Scenic Drive right of way); underground utilities serving the three
residences along current Scenic Drive would lie within the Headlands Conservation Park
boundaries. No fence would separate trail users from the conservation area portion of the
Headlands Conservation Park—a result inconsistent with numerous exhibits in the HDCP
and HMP (see also text on page 9 of the HMP). This interpretation is simply not tenable
when scrutinized closely.

Components of the CDP Request

The requested CDP would authorize the following items:

1. Vacation of the remainder of the Scenic Drive right of way fronting the existing
residences at 34525, 34545 and 34555 Scenic Drive .

2. Construction of a vehicular access gate controlling access to the three private
residences to be served by a private access driveway.

3. Construction of a second vehicular access gate controlling access to 34555 Scenic
Drive (the last of the three homes).

4. Construction of a seven foot high wall along the northern boundary of the portion
of the Scenic Drive right of way to be vacated to the private residences. This wall
would separate the to-be-constructed public trail from the existing three private
homes. Note that a wall is required in the approved Fuel Modification Plan for
34525 Scenic Drive upon street vacation.

5. Landscaping of the property vacated to the residents. Plant palette will be in
compliance with the LCP requirements.

6. Construction of curb and gutter and limited additional paving to improve upon the
existing access drive serving the three homes.

Much coordination and effort has gone into this CDP request to ensure that the trail, gate
and fencing requirements contemplated by the LCP, HDCP and HMP can be
implemented by the Headlands developer and that CNLM’s management of the
conservation area of the Headlands Conservation Park would in no way be compromised.
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CDP Request (Improvements within to-be-Vacated Portions of Scenic Drive)
(June 15, 2007)

The residents of the three existing single family homes at the end of Scenic Drive, in
coordination with the Center for Natural Lands Management (CNLM), wish to obtain a
coastal development permit (CDP) for the construction of a solid block wall and other
improvements to be completed within the to-be-vacated portion of Scenic Drive. A
discussion of existing conditions and the treatment of this area in the Local Coastal Plan
(LCP), Headlands Development and Conservation Plan (HDCP), and the Headlands

Habitat Management Plan (HMP) is provided before describing the proposed _ - 7| Comment [DAM1]: Is this the
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improvements and CDP request in more detail.

Existing Conditions

In the 1920s subdivision that established the right of way for Scenic Drive, Scenic Drive
was to loop around the promontory portion of the Headlands property, and lots as well as
other streets were to be improved next to Scenic Drive. Of course, the completion of that
development did not and will not happen now that there is an approved new plan for the
Headlands property.

The three residences south of what was to be looping Scenic Drive were built on six of
those 1920s subdivided lots. Asphalt approximately 20 feet in width has been placed
within the 60 foot right of way for Scenic Drive; in some places the asphalt is near the
northern edge of the right of way, at other places it is slightly closer to the center of the
right of way. Each home has a driveway connecting to the asphalt, and the two older
homes have extensive mature trees and other plantings between the asphalt and the
homes. The asphalt extends only partially along the frontage of the most westerly home
(Bruggemans), as the driveway for this residence fronts the easterly portion of the home.
A storm drain is located just south of the centerline for the Scenic Drive right of way
fronting the remainder of the Bruggemans’ residence.

All of the Scenic Drive right of way in front of these three residences is to be vacated, as
discussed further herein, and portions on both ends have already been vacated via
recordation of the Headlands LLC tract map. The northern 30’ of right of way at the
western end was included in the Headlands Conservation Park conservation area, and a
triangular piece on the eastern end was incorporated into the City parcel slated to become
the Interpretive Center and public parking.

A disturbed (dirt) area of varying width is located within the Scenic Drive right of way
north of the asphalt. The underground utilities including electrical, telephone, cable TV,
a sewer lateral, and a 2” gas line are all located in a portion of this area.





Scenic Drive to Terminate at Turnaround Adjacent to Interpretive Center

All documents relevant to the Headlands development are consistent and clear in stating
that Scenic Drive is to be improved up to and including a cul-de-sac turnaround adjacent
to the Nature Interpretive Center for the Headlands Conservation Park, and that the
portion of historical right-of-way for Scenic Drive fronting the residential enclave and the
Headlands Conservation Park parcel (now owned by CNLM), is to be vacated. The
residential enclave of three homes is to be accessed via a “private access driveway.”

Trail, Fence and Gate to be Constructed Adjacent to Conservation Portion of
Headlands Conservation Park; Avoidance of Existing Trees and Other Vegetation
in Front of Homes to be Avoided

The improvements anticipated to occur within the vacated portion of Scenic Drive can be
discerned from the totality of relevant documents and approvals. However, it should be
acknowledged at the outset that there are some inconsistencies in the documents due to
the failure to go back and revise all sections of text and all exhibits when refinements
occurred.

The most current documentation indicates an intent to: (1) have the conservation portion
of the Headland Conservation Park follow the northern boundary line of the right of way
for Scenic Drive (with the exception that the boundary jogs southward 30 feet near the
end of the enclave where access to homes is not needed); (2) have a trail constructed
within the Scenic Drive right of way immediately adjacent to the conservation area
portion of the Headlands Conservation Park; (3) erect a 6-foot high wrought iron barrier
fence between the trail and the conservation area portion of the Headlands Conservation
Park; (4) provide a gate for controlled access to the trail segment that extends into the
conservation area portion of the Headlands Conservation Park; and (5) limit, to the
maximum extent feasible, impacts to existing vegetation in front of the homes in the
residential enclave when completing any access improvements, which plantings are
within the Scenic Drive right of way but south of the existing asphalt. Noticeably absent
from this list is any plan or requirement to remove the existing asphalt within the Scenic
Drive right of way and restore such areas to natural habitat. Asphalt removal and
restoration is called out for Marguerita Road (which bisects the Headlands Conservation
Park), but not for Scenic Drive.

The Headlands Tract Map created the legal parcels comprising the conservation area
portion of the Headlands Conservation Park in the manner described in (1) above,
including the vacation of a portion of the Scenic Drive right of way at the western end of
the residential enclave. The CNLM took ownership of these areas, which total 29.7|
acres. (See attached depiction of CNLM parcels). Note that this acreage increased as the
project evolved and the Headlands Conservation Park was expanded to include land
underneath and eastward of Marguerita Road. None of the remaining Scenic Drive right
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of way needs to be included in the Headlands Conservation Park to meet the acreage

of the existing park boundary within the park or to characterize it as a trail leading into
the park is left to the City and CNLM’s discretion. The important thing is that the trail
be constructed in a timely manner and separated from the conservation area portion of the
Headlands Conservation Park by a barrier fence, and that a gate into the portion of the
trail within the conservation area be provided at the westerly end of that trail.

Finally, the documentation clearly requires that existing trees and vegetation in front of
the existing residences be avoided whenever possible (some vegetation may be impacted
in connection with the construction of the Scenic Drive cul-de-sac). The only practical
way to accomplish this is to have the access to the three homes continue to use the
existing asphalt.

Perhaps the best exhibit illustrating the above points is Figure No. 5 of the HMP
(attached hereto). Note that the HMP was reviewed and approved by the resource
agencies (USFWS, CDFG) as well as Coastal Commission’s staff subsequent to approval
of the HDCP.

HDCP Ambiguities

The timing of HMP review and approval versus HDCP approval is important because the
HDCP contains some exhibits and text that are inconsistent with other exhibits in the
HDCP and the HMP; this creates some ambiguity regarding the anticipated treatment of
this area between the residences and the conservation area portion of the Headlands
Conservation Park owned by CNLM. Perhaps the most misleading and erroneous exhibit
inside the “public view fence” and is inconsistent with all other figures and the HMP. It
is also incorrect in that it does not show the correct P/L boundaries (the jog in the west
end of the ROW). It is therefore reasonable to conclude that it was not properly updated
when the other figures were brought into conformance with the refinements being made
as the project progressed from the admittedly conceptual/diagrammatic to greater levels
of detail. Similarly, the text in the HDCP at page 4-58 was not updated to conform to
subsequent refinements.

Given that the purpose of this “background” discussion is to establish what the LCP and
related documentation contemplate would occur with respect to this to-be-vacated portion
of Scenic Drive (in order to ensure that the CDP proposal is consistent with those
requirements), it is worth exploring briefly a different conclusion than that described
above. Specifically, one could point to the text of the HDCP at 4-58 and Figure 4.12.6 of
the HDCP to argue that a fence should be erected at the centerline of the Scenic Drive
right of way and a trail should be constructed north of the fence, within an expanded
Headlands Conservation Park. A new asphalt roadway would need to be constructed
within the southern half of the right of way (in violation of the requirement to avoid trees
and other vegetation); old asphalt would fall within the park boundaries and drain into the
conservation area portion of the park (recall that there is no discussion of removing the
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asphalt within the Scenic Drive right of way); underground utilities serving the three
residences along current Scenic Drive would lie within the Headlands Conservation Park
boundaries. No fence would separate trail users from the conservation area portion of the
Headlands Conservation Park—a result inconsistent with numerous exhibits in the HDCP
and HMP (see also text on page 9 of the HMP). This interpretation is simply not tenable
when scrutinized closely.

Components of the CDP Request

The requested CDP would authorize the following items:

1. Vacation of the remainder of the Scenic Drive right of way fronting the existing
residences at 34525, 34545 and 34555 Scenic Drive .

2. Construction of a vehicular access gate controlling access to the three private
residences to be served by a private access driveway.

3. Construction of a second vehicular access gate controlling access to 34555 Scenic
Drive (the last of the three homes).

4. Construction of a seven foot high wall along the northern boundary of the portion
of the Scenic Drive right of way to be vacated to the private residences. This wall
would separate the to-be-constructed public trail from the existing three private
homes. Note that a wall is required in the approved Fuel Modification Plan for
34525 Scenic Drive upon street vacation.

5. Landscaping of the property vacated to the residents. Plant palette will be in
compliance with the LCP requirements.

6. Construction of curb and gutter and limited additional paving to improve upon the
existing access drive serving the three homes.

Much coordination and effort has gone into this CDP request to ensure that the trail, gate
and fencing requirements contemplated by the LCP, HDCP and HMP can be
implemented by the Headlands developer and that CNLM’s management of the
conservation area of the Headlands Conservation Park would in no way be compromised.
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SUMMARY of 2008-09 ACTIVITIES

Coastal California gnatcatcher surveys were completed. A total of five coastal California
gnatcatcher pairs were observed. All four pairs produced three to four fledglings each.

No cactus wrens were observed.

A western ringsnake was documented on the Preserve.

Duff was removed to enhance Pacific pocket mouse habitat.

Small mammal trapping was conducted under contract to the Center. Eighty-two unique
individual Pacific pocket mice were captured on the Preserve.

Vegetation and ground cover characteristics were measured at Pacific pocket mouse trap
locations.

Eliza Maher, CNLM, conducted vegetation monitoring on-site.

Floristic surveys were conducted under contract to the Center. The total plant taxa now reported
on the Preserve are 161 with 101 native and 60 non-native.

Predator use was monitored using remote cameras.

A second Dana Point Preserve newsletter was prepared and mailed to nearby residents.

Staff worked with the City of Dana Point and local residents regarding various issues adjacent to
the Preserve.

Staff coordinated with URS Corporation and Natures Image regarding habitat creation and
enhancement activities on the Preserve.

Figure 1: Aerial of Dana Point Preserve created by Eagle Aerial. Photo taken 4/10/08.



INTRODUCTION

The Dana Point Preserve (Preserve) is in the City of Dana Point, Orange County, California. The
Preserve has been owned and managed by the Center for Natural Lands Management (Center) since
December 2005. The Preserve was part of the Headlands Development Project (Project), by
Headlands Reserve, LLC. The Project consists of 125 residential homes, a 65-t0-90 room seaside
inn, and public open space. The Project is guided by the “Headlands Development and
Conservation Plan” (HDCP) which was approved through the California Coastal Commission’s
certification of the 2004 amendments to the City of Dana Point’s Local Coastal Program.

The Preserve consists of 29.4 acres of native coastal habitat. Another 11.5 acres of natural open
space preserve, now owned and managed by the City of Dana Point known as the Hilltop Park, are
adjacent to the Preserve. A habitat management plan was prepared by URS Corporation for all
preserve lands associated with the Project, including the Center owned and managed Preserve. The
Habitat Management and Monitoring Plan (HMMP) for Dana Point Headlands Biological Open
Space prepared by URS Corporation was reviewed by the California Coastal Commission, United
States Fish and Wildlife Service (USFWS), California Department of Fish and Game, and the City
of Dana Point. However, we have no record that the final HMMP, dated April 18, 2005, was
approved by the California Coastal Commission, USFWS, or California Department of Fish and
Game. Despite this uncertainty, the Center has been managing the Dana Point Preserve according
to the HMMP and will continue to do so until the Center revises the management plan in
consultation with the USFWS and California Department of Fish and Game (Wildlife Agencies).
This document details the management activities for the Fiscal Year (FY) 2009 (October 2008 -
September 2009) on the Preserve. Four primary management objectives for the Preserve identified
in the HMMP are presented below. These objectives direct the management on the Preserve until
the Center revises the management plan and has it approved by the Wildlife Agencies:

1. Maintain the Preserve to permit ecological processes to function.

2. Contribute to the preservation and restoration of the endangered or threatened species and
their habitats that are present on the Preserve.

3. Contribute to the preservation and restoration of non-listed sensitive species that contribute
to biodiversity.

4. Develop a public awareness program that informs local residents and visitors of the
sensitivity and ecological importance of the Preserve.

The specific tasks to be undertaken to serve these objectives for FY 2009 were to:

1. Encourage better public compliance with restrictions on the Preserve through increased
patrolling activity, repair of fence failures, and more effectively placed signs.

Monitor all rare plant populations.

Conduct long-term coastal sage scrub vegetation surveys.

Monitor predator use of the Preserve.

Conduct presence-absence monitoring of coastal California gnatcatcher (Polioptila
californica californica: gnatcatcher) and coastal cactus wren (Campylorhynchus
brunnecapillus sandiegensis: cactus wren).
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6. Conduct a small mammal trapping program in coordination with the USFWS throughout the
Preserve to collect baseline data on Pacific pocket mice (Perognathus longimembris
pacificus).

Remove duff to enhance Pacific pocket mouse habitat.

Control exotic plant species on the Preserve.

9. Oversee habitat creation/enhancement activities that Headlands Reserve, LLC implements
on the Preserve.

10. Oversee developer activities with regards to the public use trail and protective fencing and
prepare for public use of the Preserve via the trail.

11. Expand the GIS database as necessary.

12. Initiate development of a public outreach program and educational opportunities within the
Preserve, including working with the City of Dana Point, Homeowner’s Association(s) and
Orange County Register newspaper.

13. Other tasks as necessary to effectively establish the Preserve and the presence of the Center
for Natural Lands Management in the City of Dana Point.

o N

The implementation of these tasks in FY 2009 is described below. They are organized within the
following budget categories: Capital Improvements, Biotic Surveys, Habitat Maintenance and
Restoration, Public Service and General Maintenance, Reporting, and Endowment.

CAPITAL IMPROVEMENTS

Objective: Oversee developer activities with regards to the public use trail and protective
fencing and prepare for public use of the Preserve via the trail.

The Project is nearly complete. Several activities associated with development infrastructure and
public use infrastructure were the responsibility of Headlands Reserve, LLC. Such activities
conducted by Headlands Reserve, LLC, in FY 2009 included the installation of the new perimeter
wrought iron fence and gates, removal of the existing chain link fence, removal of telephone poles,
construction of the Nature Interpretive Center, construction of public trails and trail fencing along
Dana Strand Road and Scenic Drive, and drainage improvements on the Preserve to address storm
water runoff from Dana Strand Road.

The Preserve Manager was not necessarily coordinated with prior to implementation of the above
measures by Headlands Reserve, LLC and/or their contractors. However, the Preserve Manager
was on-site frequently enough to help ensure adverse impacts did not occur within the Preserve.

In August 2008, Headlands Reserve, LLC began work in the drainage on the Preserve at the dead
end of Dana Strand Road. Headlands Reserve, LLC coordinated these activities with the Center and
had a biological monitor from URS Corporation on-site during construction. The work was
completed in November 2009. Figures 2-4 show the condition of the drainage before the riprap and
drainage pipe were added, immediately after construction, and nine months after construction,
respectively.



9 months after construction.

Figure 2: On-site drainage prior to rip rap (August 13, 2008)

Figure 3: On-site drainage immediately after installation
of rip rap (November 10, 2008)

Figure 4: On-site drainage 9 months after installation of rip rap (July 8, 2009)



Removal of Marguerita Avenue began in October 2008. However, site preparations continued with
sand being moved into the old road bed from other areas within the project until January 2009. The
area was covered in native mulch generated from the site in February 2009 and seed was hand
broadcasted in late March 2009. The USFWS, Center, Headlands Reserve, LLC and their
contractors (Natures Image and URS Corporation) coordinated on the revegetation methods and
goals for Marguerite Avenue and a modified planting plan was agreed to by all parties on February
13, 2009 (URS 2009 and USFWS 2009).

In December 2008, Headlands Reserve began removing the old chain link fence that protected a
majority of the Preserve from trespass. Natures Image conducted the work under contract to
Headlands Reserve, LLC. They removed little native vegetation in the process of removing the
fence. Some concrete and woody debris remain in the old fence line awaiting Natures Image to
complete clean up of the site.

The permanent perimeter fencing was installed by the end of January 2009 along the boundary
adjacent to Scenic Drive. However, the permanent perimeter fence along Dana Strand Road was
not installed until the end of March 2009. There are two lockable public access gates; one at the
dead end of Dana Strand Road and one at the dead end of Scenic Drive. There is also a non-public
access gate at the North end of the Nature Interpretive Center parking lot to allow Center staff to
enter into the middle of the Preserve for maintenance or monitoring needs.

One bench was installed at each of the five overlooks within the Preserve in June 2009. Headlands
Reserve, LLC contracted with Natures Image to install the benches in coordination with the Center.

Figure 5: Perimeter fence along Dana Strand Road Figure 6: Bench installed at overlook along public trail

The trail along Dana Strand Road along the property boundary with the Preserve was installed in
June 2009 by contractors to Headlands Reserve, LLC. A concrete sidewalk was installed north of
the Fire Department turn around area on Dana Strand Road in February 2009. A natural trail was
created south of the Fire Department turn around using native soil in June 2009 and compacted in
August 20009.



Per the request of the Dana Point Fire Department, a Knox box was purchased and installed by the
Center near the Dana Strand Road entry gate on September 29, 2009. This will provide the Fire
Department and Police Department with a key when they need to enter the Preserve for safety
and/or security reasons. Both the Fire Department and Police Department have been briefed on the
sensitivity of the Preserve by the Preserve Manager and frequent communication occurs among all
parties.

BIOTIC SURVEYS
Objective 1:  Monitor all rare plant populations.

The HMMP recommends that annual and herbaceous perennial plant species be monitored during
the spring season after the area experiences an annual rainy season that exceeds 75-90 percent of the
long-term average annual precipitation. Rainfall was below average in Dana Point for FY 2009;
however, the accuracy of the weather data is unknown. According to the closest weather station at
Dana Hills High School that uses Davis Vantage Pro 2 hardware, the annual precipitation for FY
2009 was only 7.6 inches (www.weatherunderground.com). If 12.4 inches of rain is a correct
average for Dana Point, this represents only 61 percent rainfall. FY2008 experienced 8.5 inches of
rain which is only 68.5 percent. However, in order to address some unanswered questions from the
2008 rare plant survey and to gain more experience in monitoring rare plants on-site, the Preserve
Manager monitored 7 of the 10 rare plant species identified by Fred Roberts, botanist, in FY2008
(see Table 1). None of the rare plants on-site are State or Federally listed as threatened or
endangered.

Fred Roberts returned to the Preserve on April 14, 2009 to look for western dichondra (Dichondra
occidentalis), but none were found. No woolly sea blite (Suaeda taxifolia) was observed in FY
20009 either.

Preserve Manager, Lee Ann Carranza, monitored the Aphanisma blitoides, Calandrinia maritima,
Chorizanthe procumbens, Lycium californicum, Malacothrix saxatilis var. saxatilis, Pentagramma
triangularis subsp. Viscose, and Quercus dumosa. The results are provided graphically in
Appendix A and numerically in the last column of Table 1. The monitoring results for Aphanisma
blitoides was provided to the California Department of Fish and Game via a Field Survey Form to
the California Natural Diversity Database.

All species surveyed increased in either populations and/or individuals relative to last year, except
for Calandrinia maritima. In 2008, five populations and 624 individuals were observed by Fred
Roberts in March and April. Most populations consisted of fewer than 40 individuals, but one
consisted of about 460 individuals. On April 14, 2009, the same five populations of Calandrinia
maritima were relocated by Lee Ann Carranza. However, only a total of 149 individuals were
recorded. One of the five populations had a total of 105 individuals, but all the other populations
did not exceed 17 individuals. This represents a loss of nearly 76 percent of individuals. Such loss
may be due to observer error, surveying the plant too late in the season, invasive plant removal
activities performed by Natures Image without consultation with the Center, or some combination
7



of the above. Due to the above noted significant decline, all individuals will be revisited in 2010
with special care and notification will be provided to Natures Image to stay out of the area when
conducting invasive plant removal activities.

Table 1: List of Rare and Sensitive Species Observed during 2008 Surveys & Monitored in 2009

Scientific Name Common Name Rank 2008 2009
Populations/ | Populations/
Individuals Individuals
Aphanisma blitoides Aphanisma CNPS 1B.2 12/935 12/1,059
Calandrinia maritima Seaside calandrinia | CNPS 4.2 5/624 5/149
Chorizanthe procumbens Prostrate LC 32/21,809 3,691
spineflower additional
Dichondra occidentalis Western dichondra | CNPS 4.2 None' None'
Euphorbia misera Cliff spurge CNPS 2.2 1/1,500 Not Monitored
Lycium californicum California boxthorn | CNPS 4.2 16/232 16/237
Malacothrix saxatilis CIliff malacothrix CNPS 4.2 9/316 9/358
var. saxatilis
Pentagramma triangularis Silverback fern LC 1/1 1/1
subsp. viscosa
Quercus dumosa Nuttall’s scrub oak | CNPS 1B.1 1/1 1/1
Suaeda taxifolia Woolly sea-blite CNPS 4.2 None’ None’

CNPS List 1B: Plants Rare, Threatened or Endangered in California and elsewhere.

CNPS List 2: Plants Rare, Threatened or Endangered in California but more common outside California.

CNPS List 4: Plants of limited distribution, sometimes locally rare.

LC: Local Concern in Orange Co., often more common elsewhere in State.

! Reported by Roberts and Allen in Adjarian and Marsh (1983) and observed by author and other individuals prior to 2005.
2 Reported by GLA (2002).

In contrast, the quantity of prostrate spineflower increased significantly on the Preserve. 3,691 new
individuals were mapped over a period of several days (June 2, 3, 16, and 18, 2009) nearly half
(1,652) of which occurred on the recently removed Marguerita Avenue. All existing populations
previously mapped in 2008 by Fred Roberts were revisited. However, due to revisiting the sites late
in the season when the plants were desiccated, only presence/absence of individuals was recorded.
Some of the previously recorded sites did not have any individuals identified in 2009. However,
this does not mean the plant was no longer present, due to the following reasons: 1) the plants were
desiccated and easily unrecognizable if someone had walked in the area recently; 2) they were
easily confused with pteristigia; and 3) weeding activities were conducted by Natures Image, which
may have either inadvertently removed some prostrate spineflower, or the trampling of the crew
may have caused the plants to be undetectable.



Obijective 2:Conduct long-term coastal sage scrub vegetation surveys

Eliza Maher Hasselquist, Center, repeated coastal sage scrub vegetation surveys in 2009, as was
conducted in 2006 (Hasselquist, 2009). The purpose of this long term monitoring effort is to
examine how changes in coastal sage scrub habitat at the Preserve over time may affect changes in
the populations of sensitive species on the Preserve, such as pacific pocket mouse (PPM) or the
gnatcatcher). In 2006 only shrub cover was measured with the rational being that the dominant
characteristic of coastal sage scrub habitat is cover of shrubs. However, in 2009 measurement of
herbaceous plant and ground cover (defined as either “litter” or “bare”) were added gain a more
holistic assessment of the plant community.

The same five, twenty-five meter long point-intercept transects installed at random locations
throughout the Preserve in 2006 were sampled in 2009. Along each transect, all plant species that
intercepted the vertical point extending above and below each 0.5 meter marker on the transect (0.5,
1.0, 1.5, 2.0, etc. up to meter 25 m, for a total of 50 points) were recorded, giving a total of 50
points per transect. Any dead shrubs intercepting transect points were also recorded as “Dead”.
Shrubs were considered dead if they had no foliage and no living green tissue. In addition, ground
cover was also noted. For simplicity, only “litter” or “bare” were options for ground cover.
“Litter” was defined as any organic matter on the surface of the ground, ranging from downed
branches of shrubs to partially decomposed leaf-litter (e.g. duff). “Bare” was recorded for any other
ground cover types, including loose sand, compact sand, stable soil, etc. Photos were taken at the
previously established photo-points at the beginning of each transect.

The data were analyzed for comparison between years of functional groups of shrubs and species of
shrubs. The full report is provided in Appendix B. Cover of shrubs significantly decreased by
36.4% from 2006 to 2009, but the mean percent cover of subshrubs did not change. The mean
percent cover of “Live” cover (includes “shrubs” and “subshrubs™) decreased 35.2% during this
monitoring period. There was a general trend of decreasing percent cover of most species of shrubs
from 2006 to 2009 (Figure 3), although California sagebrush (Artemisia californica) (mean of
36.4% in 2006, to 11.6% in 2009) and deerweed (Lotus scoparius) (3.2% in 2006, to 0% cover in
2009) are the only species that showed a statistically significant decrease in percent cover.

The results for functional groups of herbaceous plants, species of herbaceous plants, and ground
cover were not recorded in 2006, so the results of the 2009 survey were merely summarized. Native
plants made up the majority of herbaceous cover at the Preserve (mean=82.0%). Of the natives,
broad-leaved forbs were the dominant component with a mean percent cover of 74.0%. Grasses, on
the other hand, did not make up a significant portion of the native herbaceous cover (mean=8%).
Average non-native plant cover was 17.3% on the transects. Grasses were the most common non-
natives, with a mean percent cover of 16.8%. In contrast, non-native forbs (e.g. red-stemmed filare
(Erodium cicutarium)) were not as prevalent as the non-native grasses, with a mean percent cover
of 2.4%.

The most abundant herbaceous plant species encountered on transects was granny’s hairnet
(Pterostegia drymarioides). Although P. drymariodes had the highest average cover of any



herbaceous plant on the Preserve, it was only found on three transects suggesting that it has a patchy
distribution on the Preserve. Wreath plant (Stephanomeria exigua) was the second most abundant
herbaceous species, with an average of 13.2% percent cover. Wild cucumber (Marah macrocarpus)
(mean=11.6%), foxtail chess (Bromus madritensis subsp. Rubens) (mean=10.4%), and six-weeks
fescue (Vulpia octoflora) (mean=8.0%) were the next three most abundant species, although V.
octoflora was only identified on one transect in which it covered 40% of the transect (there is some
chance that V. octoflora was confused with rattail fescue (Vulpia myuros) on other transects). No
one herbaceous plant species was found on all five transects. Most species were found on just two
of the five transects. Only S. exigua, B. madritensis subsp. rubens, and Erodium cicutarium
occurred on four of the five transects.

Averaged across all transects, litter cover was 72% and bareground 27.2%.

The most obvious change in the coastal sage scrub community between 2006 and 2009 is the
apparent die-off of many of the shrubs, the majority of those being A. californica and L. scoparius.
It is likely that the drought year in 2007 caused this seemingly sudden die-off. In 2007, the Irvine
CIMIS Station (#75) reported only 3.1 in of rainfall (8.72 in was reported in 2006, 8.44 in reported
in 2008, and 8.42 in was reported in 2009). Precipitation will be tracked along with coastal sage
scrub cover over time to help address whether changes in shrub cover are primarily influenced by
variation in precipitation.

Objective 3:Conduct a small mammal trapping program throughout the Preserve to collect baseline
data on Pacific pocket mice.

Shana Dodd, small mammal biologist, was again contracted to conduct small mammal trapping for
PPM throughout the Preserve. Ms. Dodd shared responsibility with Phil Brylski and Steven
Montgomery, small mammal biologists. The Preserve Manager, Ms. Dodd, and Mr. Brylski met
with USFWS and USGS representatives to discuss the 2008 results and refine the study design. All
parties agreed to repeat the 2008 study with a few changes: 1) no auxiliary transects were placed on
the South side of Marguerita Avenue; 2) numerous transects were added on the North side of the
road; and 3) the two weeks of trapping were conducted consecutively.

As in 2008, a 24x24 meter grid with 96 individual cells was overlaid on the Preserve south/west of
Marguerite Avenue, and small mammal trapping was performed within the same 64 grid cells that
were randomly selected for sampling in 2008. A square 3 x3 array of Sherman live traps (nine
traps total) was placed in the center of each cell using 8-meter spacing between traps. This
provided a separation of 4 meters between outer trap lines and the boundary of the each 24-m x 24-
m grid cell, and a minimum separation of 8 meters between trap stations placed in adjoining cells.

The grid-based live-trapping effort covered 67 percent of the 96 cells south of Marguerita Avenue.
In addition to live-trapping within randomly selected grid cells, traps were also set along several
auxiliary transects on the North side of Marguerita Avenue. Two sessions of trapping were
conducted: 1) May 1-6; and 2) May 7-11.
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The cell-based surveys yielded 559 captures of seven rodent species. This represents a 60% increase
in the number of small mammal captures compared to 2008 (in parentheses in Table 2). Two of the
three most common species in the study area south of Marguerita Avenue --desert woodrat
(Neotoma bryanti intermedia) and PPM-- showed large increases in their total number of captures
between 2008 and 2009, whereas the harvest mouse showed a substantial reduction in total number
of captures. PPM was the second most commonly captured species in the cells (29% of all
captures), behind the desert woodrat (50%). Among the seven species captured, PPM showed the
largest difference in captures between the first and second sessions in 2009 (110 and 45,
respectively).

Table 2 summarizes the captures for all species in the two sessions for the 24x24 cells and auxiliary
transects. All captured native animals were released unharmed®.

Table 2. Summary of Small Mammal Captures
Species
PPM RMEG NBRY MCAL | PMAN MMUS | RNOR
Cells Total
Session1 | 110 (26) 59 (38) | 131 (51) 2 (0) 1(10) 0 (0) 0 (0) 303
(125)
Session2 | 45 (25) 60 (112) | 148 (66) 0(7) 0(8) 1(2) 2(3) 256
(223)
Subtotal | 155(51) | 119 (150) | 279 (117) 2(7) 1(18) 1(2) 2(3) 559
(348)
% of 28 (15) 21 (43) | 50 (34) 0(2) 0(5) 0 (1) 0(1) 100
total”
Auxiliary
Transects
Sessions 3(13) | 12 (46) 9(0) 00)| 20 1(0) 0(0) | 16 (79)
1&2
Species names:
PPM, Pacific pocket mouse (Perognathus longimembris pacificus)
RMEG, harvest mouse (Reithrodontomys megalotis)
NLEP, desert woodrat (Neotoma bryanti intermedia)
MCAL, California vole (Microtus californicus)
PMAN, deer mouse (Peromyscus maniculatus)
MMUS, house mouse (Mus musculus)
RNOR, Norway rat (Rattus norvegicus)
* Capture data for 2008 are in parentheses
** Rounded to nearest whole number (0" recorded for values less than 0.5)

The 2009 survey yielded 158 captures of PPM. All PPM captured were individually marked, as
opposed to non-target species. As a result, the number of unique individuals of PPM could be
calculated and was determined to be 82. 155 of the PPM captures (80 unique captures and 75
recaptures) were made within the 24x24m grid cells and three captures (2 unique captures and one
recapture) were made on the auxiliary transects. The sex ratio was near parity for the two sessions
combined (40M:42F, including the two individuals captured north of Marguerita Avenue), but was

1 Several Norway rats that were captured were euthanized.
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somewhat skewed toward females in Session 2 (10M:15F). These results help relieve concern from
the 2008 trapping effort where a majority of adults captured were female (4M:11F).

Two noteworthy results with respect to PPM were: (1) the number of unique PPM captures
increased 275% between 2008 and 2009 (from 30 to 82 individuals) and (2) PPM were captured in
the coastal sage scrub habitat north of Marguerita Avenue. The increase in number of PPM south of
Marguerita Avenue is significant, but the Center has been managing the entire area south of
Marguerita Avenue as if it was occupied by PPM. However, although it was expected that PPM
could occur north of Marguerita Avenue, the area was not managed as PPM habitat previously. The
Center will now include this area in management for PPM as well.

Table 3 summarizes the PPM results for the two sessions. Appendix C graphically displays the trap
locations for each PPM capture.

Table 3. Summary of PPM Captures*
Total captures Unique Individuals Unique Cells
24-m x 24-m cells
Session 1 110 (26) 57 (11) 23 (of 34 sampled)
Session 2 45 (25) 23 (17) 21 (of 32 sampled)
Cell subtotal 155 (51) 80 (27) 44
Auxiliary transects 3 (13)* 2 (3)* N/A
total 158 (64) 82 (30)
* Capture data for 2008 are in parentheses. PPM capture data from auxiliary transects are not
comparable between 2008 and 2009 because the areas surveyed were different.

More detailed information regarding the trapping program and results are provided in another report
(Brylski et al., 2009b).

Due to a majority of the PPM capture locations in 2009 being different than the capture locations in
2008, habitat conditions were again monitored in 2009. Thus, all trap locations where PPM were
captured in 2009, but habitat conditions were not monitored in 2008, were recorded in 2009 to help
describe occupied PPM habitat. As a result, habitat characteristics were measured at 74 trap
locations.

The same methodology used in 2008 was used in 2009, where the data at each trap location was
collected using point intercept methodology every 0.5 meter along two 8-m transects. Again, the
transects were set in a North-South orientation using a compass.

The 4-meter mark of each transect was one meter away from the trap location marker flag (i.e. the
marker flag was the center point of the transect (see Figure 2).

As in 2008, the following habitat characteristics were measured at each trap location sampled:
e Plant species: Plant genus and species, Plant phenology (vegetative, flowering, in seed, or
desiccated), Height in centimeters, and Diameter of stems of shrubs.
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e Type of litter and depth: Leaf, Duff, Woody <5 mm, Woody >5 mm, Trash, and Other.

e Type of Bare Ground: Fine loose
sand (>2.5 cm deep), Stable sand,
Cryptogram, Compacted sand, Soil,
and Other.

Figure 7: Vegetation transects at PPM trap location

The USFWS and the Center for Research on Endangered Species (CRES) are jointly operating a
research program to evaluate the efficacy of a population reintroduction and augmentation program
as part of the recovery plan for PPM. The Preserve was one of the areas targeted to be included in
this study. It is unclear how the results of the 2008 and 2009 trapping effort will influence this
program. Neither CRES nor USFWS has expressed interest to the Center regarding population
augmentation on the Preserve.

Objective 4:  Conduct presence-absence monitoring of coastal California gnatcatcher and coastal
cactus wren.

A total of five gnatcatcher family groups were observed on the Preserve in 2009 (Appendix D).
This represents an increase of one pair from the four pairs identified in 2008. The entire Preserve
was surveyed using standard USFWS protocol by Lee Ann Carranza under USFWS 10(a)1(A)
Recovery Permit (TE-166357). The HMMP for Dana Point states that gnatcatcher surveys should
be conducted every three years and between the months of January and March. However, due to the
ongoing construction activity in the general area and rare plant surveys, PPM monitoring, and
exotic species removal occurring within the Preserve during gnatcatcher breeding season,
gnatcatcher surveys were conducted this year as well. The surveys were conducted on March 1,
March 24, April 1, April 14, April 24, May 20, and June 23, 2009. No audio-taped vocalizations of
gnatcatchers were used. The data recorded for the five pairs is summarized in Table 3.
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Table 3: S033 CAGN Data GIS Attribute Table

ID OBSERVER GPS NORTHI | EASTING STATUS DATE

1 | Lee Ann Carranza 2114708 6115131 | Pair March 1, 2009
2 | Lee Ann Carranza 2114535 6114793 | Pair March 1, 2009
3 | Lee Ann Carranza 2114560 6115589 | Pair March 1, 2009
4 | Lee Ann Carranza 2115038 6115690 | Pair March 1, 2009
5 | Lee Ann Carranza 2114647 6115625 | Pair March 1, 2009
2 | Lee Ann Carranza 2114588 6114865 | Only observed female March 24, 2009
3 | Lee Ann Carranza 2114350 6115557 | Pair March 24, 2009
4 | Lee Ann Carranza 2114990 6115864 | Pair March 24, 2009
5 | Lee Ann Carranza 2114614 6115638 | Pair March 24, 2009
2 | Lee Ann Carranza 2114571 6114844 | Pair (male with food) April 1, 2009

3 | Lee Ann Carranza 2114350 6115557 | Pair April 1, 2009

5 | Lee Ann Carranza 2114966 6115397 | Pair April 1, 2009

2 | Lee Ann Carranza NOT | RECORDED | Pair April 14, 2009
3 | Lee Ann Carranza 2114593 6115487 | Pair April 14, 2009
4 | Lee Ann Carranza 2114964 6115779 | Pair April 14, 2009
5 | Lee Ann Carranza NOT | RECORDED | Pair; nest building April 24, 2009
2 | Lee Ann Carranza 2114359 6115022 | Pair May 20, 2009

3 | Lee Ann Carranza NOT | RECORDED | Pair May 20, 2009
4 | Lee Ann Carranza 2114970 6116005 | Pair with fledglings (3) May 20, 2009
5 | Lee Ann Carranza NOT | RECORDED | Pair May 20, 2009

3 | Lee Ann Carranza 2114431 6115670 | Pair June 23, 2009
4 | Lee Ann Carranza 2115016 6115897 | Pair June 23, 2009
6 | Lee Ann Carranza 2114981 6115291 | Juvenile June 23, 2009
7 | Lee Ann Carranza 2114608 6115550 | Juvenile June 23, 2009

Nest monitoring activities were conducted to a limited extent throughout the Preserve during the
survey dates identified above (Table 4). No active nests were approached in order not to provoke
fighting among pairs and because there were no signs of cowbirds in the area. Nest monitoring
efforts were focused on ensuring nests were not impacted by biologists trapping for PPM and
conducting vegetation transect surveys. One gnatcatcher nest was observed within the area to be
trapped for pacific pocket mice, but the nest was abandoned prior to egg laying and prior to the start

of the actual pacific pocket mice trapping effort.

Gnatcatcher Pair 2 had one successful nest attempt where the male was observed bringing food to
the nest. At least two fledglings were successful. The nest of Gnatcatcher Pair 3 was not observed,
but nesting activity was and at least one fledgling was successful. Gnatcatcher Pair 4 had one

successful nest attempt with at least 3 fledglings.

Mapping of the extent of the area used by each pair of gnatcatchers was attempted by marking the
extent of the locations where each pair was observed during each survey. Such information could
be used to infer the pairs’ use area. The same effort was conducted in 2006, 2007, and 2008. All
gnatcatcher pairs use areas in 2009 decreased in size from that which was documented last year.
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Table 4: S033 CAGN Nest Monitoring Results

ID # Nesting Attempts # Nestlings Observed # Fledglings

1 unknown/ No nest located Unknown Unknown

2 Only 1 successful nest Unknown/Nest not approached 2 confirmed, maybe 3.
confirmed

3 unknown/ No nest located Unknown Only 1 confirmed.

4 1 confirmed Not approached 3 confirmed, maybe 4.

5 1 confirmed, but abandoned Abandoned before eggs laid N/A

Objective 5:  Monitor predator use of the Preserve.

Predator monitoring activities included collection and analysis of a small number of scat samples
and mounting two infrared cameras (Cuddeback EXpert® and Cuddeback No Flash®). On all
occasions, the cameras have been mounted on the trail fencing to avoid theft and maximize chance
for unobstructed photos. The species documented by the wildlife cameras are provided in Table 5
below. The grey fox, long tailed weasel, and domestic cat were new species recorded on the
Preserve in FY 2009. The bobcat and opossum were not recorded in FY 2009.

Table 5: Predator species recorded on wildlife cameras in FY 2009

Common Name Latin Name Date First Recorded
1 | Raccoon Procyon lotor On-site since 02-08-08
2 | Skunk Mephitis mephitis On-site since 05-02-08
3 Black rat Didelphis virginiana Recorded on 1-13-09
4 | Domestic dog Canis familiaris 1-27-09, 2-12-09, 2-22-09, 3-6-09,
and 7-05-09
5 | Grey Fox Urocyon cinereoargenteus On-site since 3-27-09
6 | Domestic cat Felis catus 4-22-09 through 5-13-09
7 | Long-tailed weasel | Mustela frenata On-site since 5-8-09
8 | Coyote Canis latrans Last recorded 1-27-09

The occurrences of domestic dogs on-site were later found to correlate to openings in the perimeter
fence due to ongoing construction activities by Headlands Reserve, LLC contractors when the
Preserve Manager was not notified of such.

The domestic cat was trapped and relocated from the Preserve after checking for identification and
with the neighbors to make sure it wasn’t a house cat from Dana Strand or Scenic Drive.
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Figure 8: Grey fox Coyote photo taken by wildlife camera 6-19-09
Objective 6: Maintain an inventory of flora and fauna on the Preserve.
All new recognized flora and fauna were recorded.

A list of vascular plants documented on the Preserve is provided in Appendix E. Seventeen plant
species were added to the floristic inventory of the Preserve in 2009. They are highlighted yellow
in Appendix A. Two species were added due to a correction in the 2008 data and 15 were added as
a result of new survey observations in 2009 by Fred Roberts under contract to the Center. The total
taxa now reported on the Preserve are 161 with 101 native and 60 non-native.

Appendix F presents a list of all animal species known to occur or have occurred on the Preserve to
date. This year invertebrates were added to the animal species listed in Appendix F. The following
species were observed and photographed on-site: Argiope argentata (Silver Argiope),
Cheiracanthium sp. (sac spider), Schistocerca nitens (Vagrant grasshopper), and Hemileuca electra
(Electra buckmoth). The Electra buckmoth was initially observed in caterpillar stage on eriogonum
fasciculatum (California buckwheat). Each California buckwheat plant had numerous caterpillars
foraging on the plant. As a result, some individual eriogonum fasciculatum plants looked
completely desiccated. The caterpillar stage was observed in April 2009 and the moths emerged in
late September 2009. The list of animals on the Preserve now identifies 13 invertebrates, 92 birds,
and 17 mammals on-site.

On November 18, 2008 an Osprey was observed roosting on the bluff face and foraging in the
ocean. A roadrunner (Geococcyx californianus) and killdeer (Charadrius vociferous) were
observed on-site in June 2009 for the first time. A pair of killdeer nested in the open sand created
when Marguerita Avenue was removed and successfully fledged 3 young.

No cactus wrens (Campylorhynchus brunneicapillus cousei) were heard or seen.
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On June 22, 2009 a San Diego gopher snake (Pituophis catenifer annectens) was observed off-site
on adjacent Headlands Reserve, LLC property (later observed on-site in FY 2010).

HABITAT MAINTENANCE AND RESTORATION

Objective 1:  Oversee habitat creation/enhancement activities that the developer implements on
the Preserve.

Headlands Reserve, LLC has an obligation under the Onsite Mitigation and Revegetation Plan,
dated April 15, 2005, prepared by URS Corporation, to restore a total of 26.2 acres to coastal sage
scrub through enhancement and creation activities throughout the natural open space associated
with the Project. Some of the restoration areas are located within the Preserve and consist of both
creation and enhancement.

Nature’s Image remained under contract to Headlands Reserve, LLC to maintain the revegetation
areas (creation and enhancement). Nature’s Image did not proactively periodically check the
Preserve for non-natives in need of removal/treatment and were very slow to respond to requests by
Center staff, as opposed to their quick response in FY 2008. Natures Image did not treat the non-
native grasses and most of the mustard species until they had already flowered. Weed control was
seemingly conducted without concern for nesting gnatcatchers unless directed to avoid a specific
area by the Preserve Manager. URS Corporation did not provide monitoring services for Natures
Image to ensure they did not adversely affect breeding gnatcatchers within the Preserve.

Active restoration, including use of irrigation systems and container plants, continued on the East
side of Marguerita Avenue in FY 2009. Non-native plant species continued to be treated in this
portion of the Preserve, but no actions have been taken to address the erosion at the cut bank along
the entire boundary with the old Marguerita Road. This area continued to be overwatered in FY
2009. The following issues associated with overwatering identified in FY2008 remained: wet soil
below 2 inches, fungal crust on top of open sand (Figure 9) in the area watered, and mulefat
(Baccharis salicifolia) and ambrosia growing in the restoration area. The Preserve Manager
continued to attempt to rectify the problem with Natures Image and URS Corporation staff with no
success; the entire area was watered throughout the fall and winter of 2008/2009. Fred Roberts,
botanist, communicated the same problem to the City of Dana Point via an electronic mail message
with no resulting change.
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Figure 9: Fungal crust in open sand areas East of Marguerita Avenue taken 7-8-09

The above information is that which the Preserve Manager has gained by patrolling the Preserve at
least once per week. No formal coordination or reports are provided to the Center from Headlands
Reserve, LLC or their contractors. Center staff continues to encourage more proactive coordination
among all parties.

As stated in the Capital Improvement section of this report, Marguerita Avenue was removed and
revegetated in FY 2009. Site preparations continued with sand being moved into the old road bed
from other areas within the project until January 2009. The area was covered in mulch generated
from the Preserve in February 2009 and seed was hand broadcasted in late March 2009 using the
seed mix identified in Table 6. Natures Image stated that the seed source was Tree of Life Nursery
and that at least some of the seeds were from the project area. However, Center staff has no
documentation to verify the source of the seeds. The USFWS, Center, Headlands Reserve, LLC
and their contractors (Natures Image and URS Corporation) coordinated on the revegetation
methods and goals for Marguerite Avenue and a modified planting plan was agreed to by all parties
on February 13, 2009 (URS 2009 and USFWS 2009).

The USFWS communicated in their May 18, 2009 letter to the City that the minimum plant cover
goal for the Marguerita Avenue revegetation area would be modified to an overall vegetative cover
of 50 percent coastal sage scrub species rather than the 75 percent identified in the HMMP.
Furthermore, this goal can be met by achieving an overall goal between 40 and 60 percent and an
even lower percentage of vegetative cover could be deemed acceptable if the area allowed use for
PPM. As agreed to in the February 13, 2009 memorandum, if the cover becomes greater than 50
percent within the revegetation area, Natures Image will hand thin the area to create a more open
plant community.
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Table 6: Seed mix for revegetation of Marguerita Avenue

Scientific Name Common Name Percentof Mix | LPsfacreOriginally | hejacre ysed
proposed
Artemisia californica California sagebrush 16 5 3.3
Encelia californica California sunflower 12 4 2.7
Eriogonum fasciculatum California buckwheat 12 4 2.7
Isocoma menziesii Coastal goldenbush 10 3 2
Lotus scoparius Deerweed 6 2 1.3
Lupinus truncatus Collar lupine 10 3 2
Melica imperfecta Coast range melic 12 4 2.7
Nassella pulchra Purple needlegrass 10 3 2
Sisyrinchium bellum Blue-eyed grass 12 4 2.7
Totals 100 32 214

To date, growth of native vegetation in the old Marguerita Avenue road bed has been considerable.
In fact, a substantial population of prostrate spineflower (chorizanthe procumbens) was recorded in
this area as described later in this report.

Figure 10: Marguerita Avenue September 3, 2009
Objective 2: Control exotic plant species on the Preserve.

Center staff regularly pulled resprouting and newly germinating non-native plants encountered
during patrols and removed all Sahara mustard (Brassica tournfortii) encountered on-site.
However, as stated above, the Center has little obligation to control weeds during the five-year
monitoring period. Natures Image conducted weed removal activities on the Preserve. However,
weed treatments only occurred on a few occasions after several notifications by the Preserve
Manager.
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Obijective 3: Remove duff to enhance Pacific pocket mouse habitat.

It is expected that having more open sand on the Preserve would benefit PPM. In order to increase
the amount of open sand on the preserve, the Preserve Manager conducted a limited amount of duff,
woody debris, and leaf litter (duff) removal. As discussed in a previous report (Carranza 2009), a
systematic approach to duff removal was conducted post PPM trapping surveys. This effort began
in September 2008, but continued into FY 2009. Of the 14 grid cells where duff was removed, 9
grid cells were treated in FY 2009. The grid cells where duff was removed are identified in Table 7
as those with an “X” in the randomly selected column and graphically displayed in Appendix C.
The total number of captures occurring within each grid cell for both 2009 trapping sessions is
provided in the fourth column. These are total captures, not captures of unique individuals.

Table 7: Grid Cells selected for duff removal

Grid Cell Randomly | Total # of
Selected PPM
X) captures
in 2009

1 B6 X 4

2 B9 X 1

3 C4 2

4 C5 0

5 C6 4

6 C7 X 2

7 C8 X 6

8 C9 1

9 D4 2

10 E3 5

11 E6 3

12 F2 1

13 F6 7

14 F12 X 2

15 G3 1

16 G8 X 2

17 G9 X 1

18 G10 0

19 G11 X 0

20 H5 X 0

21 H7 X 14

22 H9 X 1 Figure 11: Duff removed from one grid cell
23 H10 X 7

24 14 7

25 17 X 1

26 110 2

27 111 1

28 112 X 2
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PUBLIC SERVICE AND GENERAL MAINTENANCE

Objective 1:  Encourage better public compliance with restrictions on the Preserve through
increased patrolling activity, repair of fence failures, and more effectively placed
signs.

The Preserve was closed to general public access throughout FY 2009. By the end of FY 20009,
nearly the entire Preserve was fenced with 6 foot high wrought iron fencing. The only original
fence that remains is the Dana Strand Condo fence that runs along their property boundary with the
Center. The fence is a 5.5 foot chain link fence with 3-strand barbed wire at the top of the fence.
The razor wire was removed. Three wrought iron gates secure the preserve with keyed handle
locks. All gates remain locked to prevent access by the general public. Signs were designed and
purchased by the Center to identify the site as a Preserve owned and managed by the Center and to
alert the public to the rules of use of the site. Two large entry signs were created but were not
installed yet since the Preserve was not open to the public. However, the perimeter signs were
installed along the boundary fence.

Figure 12: Boundary signs installed along perimeter fence

The Preserve was patrolled weekly by the Preserve Manager, checking the fence and signs. Trash
was collected from inside the fenced area and along the trails that run outside the fence. No
significant structural damage has occurred to any of the wrought iron fences since they have been
completed. But, several times during construction of the wrought iron perimeter fence, the Preserve
was left overnight with open gaps in the fence by contractors to Headlands Reserve, LLC. Trespass
was a problem on all such occasions with people on bikes and people with dogs (on and off-leash).
During these times, over 100 individuals, 4 mountain bikes, and 11 dogs were photographed by the
wildlife camera. This was likely an underestimate of all occurrences, as some may have been
missed by the camera. Trespass continues to occur in the evening by evidence of photos on the
wildlife camera and reports by neighbors to the Preserve. Over a 10 month period, the camera
recorded six evening trespass occurrences of one or more individuals on average a week. It is
typically young boys. The neighbors to the Preserve have provided good oversight and information
to help the Preserve Manager readily resolve any such problems. The police are typically called,
but on most occasions, the trespassers leave the site before police arrive.
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Objective 2:  Expand the GIS database as necessary.

Nearly all of the GIS coverages were created by the Center this year. The USFWS did create a

shape file of the PPM trap locations using the 2009 capture data which they provided to the Center.

Table 8: GIS Coverages on File

Coverage Source Source Year
Rare Plant Points Center 2009
Gnatcatcher (points, use area, nests locations) Center 2009

Veg Baseline Transect Locations Center 2009

Pacific Pocket Mouse Points USFWS 2009

Aerial Photo Eagle Aerial 2008

Final Trail Route Center 2008

Rare Plant Points Fred Roberts 2008

PPM 16x16 Grid USFWS 2008
Gnatcatcher (points, use area, nests locations) Center 2008

Bobcat Point Center 2007
Revegetation Areas & Seedmix URS Corporation 2007
Gnatcatcher (points, use area, nests locations) Center 2007
General Wildlife (whiptail and red racer) Center 2007

CIliff Spurge Points Center 2006

Veg Baseline Transect Locations Center 2006

Aerial Photos URS Corporation 2006 and 1991

PPM Habitat Areas

URS Corporation

Vista Points

URS Corporation

Pacific Pocket Mouse Points USFWS 1993-2007
CIliff Spurge Points URS Corporation 2007
Trail Location Options URS Corporation 2007
Sensitive Species (Cliff spurge and Boxthorn) URS Corporation 2006
Vegetation Communities URS Corporation unknown
Gnatcatcher Locations URS Corporation unknown
Coastal Commission ESHA Boundaries URS Corporation unknown
Jurisdictional Channels URS Corporation unknown
Open Space URS Corporation unknown
Headlands LLC Project Boundaries URS Corporation unknown
Headlands LLC Revegetation Areas URS Corporation unknown

Objective 3: Initiate development of a public outreach program and educational opportunities
within the Preserve, including working with the City of Dana Point, Homeowner’s
Association(s) and Ocean Institute.

The Preserve Manager continues to interact with the existing homeowner’s on Dana Strand and

Scenic Drive. An updated newsletter was provided in April to all residents nearby the Preserve and
other interested parties such as the Ocean Institute, Fire Stations, and Police Stations (Appendix G).
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The previous contact for the Ocean Institute left the organization and so contact with the Ocean
Institute was reinitiated.

REPORTING
Obijective: Draft a Five-year Management Plan, an Annual Report, and a Work Plan.

A low effect HCP draft permit application was submitted by the Center to the USFWS in FY 2008
to address the potential for take of gnatcatchers and Pacific pocket mice from future management
actions. The process was not completed and will continue in FY 2010. As stated in our FY 2008
and 2009 work plans, the Center intends to prepare a new habitat management plan that addresses
only the portion of land that the Center owns and manages, utilizes the results of the rare plant and
small mammal surveys completed in 2008 and 2009, and addresses the inadequacies of the April 18,
2005 HMMP prepared by URS Corporation. However, the low effect HCP process and Center-
prepared management plan may ultimately become one in the same. There is no target date
established for completing the new habitat management plan. However, the HMMP is required to
be updated in 2010.

A work plan and budget for the 2010 fiscal year (October 2009 through September 2010) were
completed and provided to the USFWS, CDFG, and City of Dana Point on November 2, 2009 in
electronic format.

A comprehensive management and monitoring report is required every three years to provide
specific management recommendations to reverse any declining trends in habitat or species’
populations. However, other than calandrinia maritima, no declining trends in habitat or species’
populations have been detected on-site. Thus, specific management recommendations for
calandrinia maritima will be addressed in this annual report within the Biotic Surveys: Objective 1
section and no separate report will be provided. The next comprehensive management and
monitoring report will be produced in FY 2012.

ENDOWMENT

The original endowment provided to the Center was in the amount of $1,747,844.00. The
endowment balance as of September 30, 2009 was $1,739,535.23.

EXPENDITURES

The expenses for the 2009 Fiscal Year are provided in Appendix H. The expenditures were
$17,855.31 over the budget for FY 2009 (20.33 percent). This is because funds were originally
budgeted for a smaller scale PPM trapping effort. However, after the FY 2009 work plan and

budget were complete, the Center, in cooperation with the USFWS, United States Geological
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Survey, and PPM Biologists, determined a larger scale PPM trapping effort was needed in FY 2009.
The Center agreed to increase expenditures because the endowment was being maintained.
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Appendix B

2009 Coastal Bluff Sage Scrub Vegetation Survey Summary
Dana Point Headlands Preserve (S033)

Field work by: Eliza Maher Hasselquist and Lee Ann Carranza
Data Summary and Report by: Eliza Maher Hasselquist

Introduction

In 2006, the Center for Natural Lands Management (CNLM) began a long-term coastal sage scrub monitoring
effort at Dana Point Headlands Preserve (Preserve). The purpose of the monitoring effort was to examine how
changes in coastal bluff sage scrub habitat at the Preserve over time may affect changes in the populations of
sensitive species on the Preserve, such as the Pacific pocket mouse (PPM) or the California gnatcatcher
(CAGN). Initially, only shrub cover was measured with the rational being that the dominant characteristic of
coastal bluff sage scrub habitat is cover of shrubs. In 2009, we added measurements of herbaceous plant and
ground cover (delined as either “litter” or “bare”) so that we may have more information with which to better
understand changes in the entire coastal bluff sage scrub plant community. For example, measurements of
herbaceous plant cover allow us to quantify non-native plant cover, giving us a current baseline of non-native
cover from which to base future management decisions. Furthermore. understanding changes in herbaceous
cover may help explain changes in shrub cover; if we measure an increase in non-native grasses and a decrease
in shrub cover, we may be able to attribute at least a portion of that loss in shrub cover to competition with non-
native grasses. Bare ground is an essential component of PPM habitat; thus, measuring ground cover will give
us some indication of changes in coastal blutf sage scrub as it relates to PPM habitat.

Methods

In 2006, five, twenly-five meter long pomt-intercept transects were installed at random locations throughout the
portion of the preserve located south of the now abandoned Scenic Drive (Figure 1). At the time of the transect
installation, restoration activities were still ongoing on the portion of the preserve north of Scenic Drive; thus,
this area was not sampled. Three foot tall rebar were installed at each end of the transects so that the same
location could be monitored over time. The location of the transects were marked using a hand held Trimble
GeoXT GPS unit to allow for relocation of the transects if the rebar were disturbed or eventually engulfed by
vegetation. Along each transect, all plant species that intercepted the vertical point extending above and below
each 0.5 meter marker on the transect (0.5, 1.0, 1.5, 2.0, etc. up to meter 23 m, for a total of 50 points) were
recorded, giving us a total of 50 points per transect. A more detailed description of the point-intercept method
can be found in both “Measuring and Monitoring Plant Populations™ (Elzinga et al. 1998) and “Sampling
Vegetation Attributes™ (Coulloudon et al. 1999). Plant species were typically designated with four letter codes,
with the first two letters of the code referring to the first two letters of the genus and the last two letters of the
code referring to the first two letters of the species epithet (e.g. Artemisia californica would be ARCA). Any
dead shrubs intercepting transect points were also recorded as “Dead”. Shrubs were considered dead if they had
no foliage and no living green tissue. Percent cover for cach species was calculated by determining the number
of points along a transect that a species was recorded divided by the total number of points along each transect.
Therefore, if a species was recorded at 6 points, then it covers 12% of the transect (6/50). In addition to
recording plant species at each point, ground cover was also noted. For simplicity, only “litter” or “bare™ were
options for ground cover, “Litter” was defined as any organic matter on the surface of the ground, ranging from
downed branches of shrubs to partially decomposed leaf-litter (e.g. duft). “Bare™ was recorded for any other
ground cover types, including loose sand, compact sand. stable soil. etc. Only shrub data were collected on
March 26, 2006, whereas on April 7, 2009, shrub, herbaceous plant, and ground cover data were collected.
Photo-points were established at the beginning of each transect and photographs were taken at each transects in
March 2006 and April 2009. (Appendix 1). We treated year as our fixed factor and differences in percent cover
between years were determined using one-way Analysis of Variance (ANOVA). All statistical analyses were
performed using JMP statistical software (SAS Institue, Inc., Version 7.0.4). Data were graphed in Sigma Plot
2000(SPSS Inc).



Results

Functional Groups of Shrubs: comparison between years. Cover of shrubs significantly decreased by 36.4%
from 2006 to 2009 (Figure 2, p=0.03). In 2006, shrub cover had a mean percent cover of 77.2%, whereas in
2009 percent cover of shrubs was significantly lower, with a mean of 40.8%. The mean percent cover of
subshrubs did not change from 2006 to 2009. Dead shrubs represented 13.6% of the cover at the Preserve in
2006, and significantly increased by 24.8% in 2009 (p=0.09). Correspondingly. the mean percent cover of
“Live” cover (includes “shrubs™ and “subshrubs™) decreased from 86% to 51% during this monitoring period, a
decrease of 35.2%.

Species of Shrubs: comparison between years. There was a general trend of decreasing percent cover of most
species of shrubs from 2006 to 2009 (Figure 3). although Artemisia californica and Lotus scoparius are the only
species that showed a statistically significant decrease in percent cover. A. californica significantly decreased
from a mean of 36.4% in 2006, to 11.6% in 2009 (p—0.10); while L. scoparius decreased from a mean of 3.2%
in 2006, to 0% cover in 2009 (p=0.08). This is compared to cover of Dead shrubs (all species combined), which
significantly increased by 24.8% from 2006 to 2009 (p=0.09).

Functional Groups of Herbaceous Plants. April 2009 was the first time herbaceous plants were measured on
these transects: thus, there are no data from 2006 to compare these results. In 2009, native plants made up the
majority of herbaceous cover at the Preserve (mean=82.0%, Figure 4). Of the natives, broad-leaved forbs were
the dominant component with a mean percent cover of 74.0%. Grasses, on the other hand, did not make up a
significant portion of the native herbaceous cover (mean=8%). Average non-native plant cover was 17.3% on
the transects. Grasses were the most common non-natives, with a mean percent cover of 16.8%. In contrast,
non-native forbs (e.g. Erodium cicutarium) were not as prevalent as the non-native grasses, with a mean percent
cover of 2.4%.

Species of Herbaceous Plants. The most abundant species encountered on transects was Pterostegia
drymarioides (Figure 3). Although P. drymariodes had the highest average cover of any herbaceous plant on
the Preserve, it was only found on three transects suggesting that it has a patchy distribution on the Preserve.
Stephanomeria exigua was the second most abundant herbaceous species, with an average of 13.2% percent
cover. Marah macrocarpus (mean=11.6%), Bromus madritensis subsp. rubens (mean=10.4%), and Vulpia
octoflora (mean=8.0%) were the next three most abundant species, although V. octofiora was only identified on
one transect in which it covered 40% of the transect (there is some chance that V. octoflora was confused with
V. myuros on other transects). No one herbaceous plant species was found on all five transects. Most species
were found on just two of the five transects. Only S. exigua, B. madritensis subsp. rubens, and Erodium
cicutarium occurred on four of the five transects.

Ground Cover. Litter covered 72.0% of the transects, while bare ground made up an average of 27.2% of the
cover on lransects.

Discussion

The Preserve is in relatively good condition regarding the abundance and distribution of non-native plants. The
average percent cover of all non-native plants across the Preserve was 17.3%. and non-native grasses made up
the majority of the non-natives with an average percent cover of 16.8%. The most obvious change in the
coastal bluff sage scrub community between 2006 and 2009 is the apparent die-off of many of the shrubs
(Figure 2), the majority of those being A. californica and L. scoparius (Figure 3). Due to the relatively low
percent cover of non-native plants at the Preserve, it is unlikely that competition with non-natives was the
reason for the die-off. It 1s more likely that the drought year in 2007 caused this seemingly sudden die-off. In
2007, the Irvine CIMIS Station (#75) reported only 3.1 in of rainfall (8.72 in was reported in 2006, 8.44 in
reported in 2008, and 8.42 in was reported in 2009). Precipitation should be tracked along with coastal bluff
sage scrub cover over time to confirm that the changes in shrub cover are indeed primarily influenced by
variation in precipitation.



Recommendations

Management. Spot treatment of non-native grasses with Fusilade II grass-specific herbicide could further
reduce the cover of non-native grasses in addition to controlling E. cicutarium, one of the more widespread non-
native species at the Preserve. Although, E. cicutarium is a broad leaved forb, it has recently found to be
susceptible to this herbicide (Kelly et al. 2007, CNLM 2009). If herbicide treatment is not possible, hand-
pulling of non-natives may be a good alternative and could be effective at this Preserve due to its small acreage.

Monitoring. The next time transects are monilored, photographs should be taken [rom both the end and
beginning of transects. This will help to get a better view of how the Preserve is visually changing over time.
Additionally, at least one transect should be installed in the northern portion of the Preserve once restoration
activities have been completed. Furthermore, in previous monitoring efforts, height of shrubs was noted each
time it was intercepted. These data were not analyzed in this report and could be eliminated from future
monitoring efforts to save time.
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Functional Group by Year

Figure 2. Percent cover of functional groups of shrubs at Dana Point Headland Preserve on March 22, 2006, and
April 7, 2009. “Dead” and “Live™ categories include both shrubs and subshrubs, whereas “Total” 1s the
combination of “Dead” and “Live”. The boundaries of boxes indicate the 25" and 75" percentiles, the solid line
within the box marks the median, and the dashed line indicates the mean. Whiskers above and below the box
indicate the 90™ and 10™ percentiles. Asterisks describe significant differences between 2006 and 2009 values
for each functional group (** indicates differences at the p=0.05 level, and * indicates a difference at the p=0.10
level). (N=5 transects).
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Figure 3. Percent cover of individual species of shrubs on transectsat Dana Point Headlands Preserve on March
22, 2006, and April 7, 2009. Species are represented by code; see Table 1 for full species names. Conventions
of box and whisker plots and asterisks are described in Figure 2. (N=5 transects).
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Functional Groups of Herbaceous Cover and Ground Cover

Figure 4. Percent cover of functional groups of herbaceous plant and ground cover (as designated by litter or
bare) at Dana Point Headland Preserve in 2009. Conventions of box and whisker plots are described in Figure
2. (N=3 transects).
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Figure 5. Percent cover of individual species of herbaceous plants on transects at Dana Point Headlands
Preserve in 2009. Species are listed in order of their averages, from highest to lowest. Species are represented
by code; see Table 1 for full species names. Conventions of box and whisker plots are deseribed in Figure 2.
(N=3 transects).



Table 1. Definitions of species codes arranged in alphabetical order by Code.

CODE GENUS SPECIES SUBSP/VAR COMMON NAME FUI\CI}(;{ESII\,IAL
ANAR  Anagallis arvensis Pimpernel  non-native forb
ANNU  Antirrhinum nuttallinum Nuttall's snapdragon native forb
ARCA  Artemisia californica coastal sagebrush shrub
BAPL  Baccharis pilularis coyote brush shrub
BRMA  Bromus madritensis rubens foxtail chess non-native grass
CABI Camissonia bistorta southern sun cup native forb
CHCA  Chenopodium  californicum California goosefoot native forb
CHPR  Chorizanthe procumbens prostrate spine flower native forb
CRCA  Croton californica California croton subshrub
CRCO  Crassula connata pyegmy weed native forb
CRIN Cryptantha intermedia common eryptantha native forb
DAPU  Daucus pusillus rattlesnake weed native forb
DEFA  Deinandra Jasciculata fascicled tarplant native forb
DUPU  Dudleya pulverulenta chalk dudleya native forb
ENCA  Encelia californica brittlebush shrub
ERCI  Erodium cicutarium filaree  non-native forb
ERFAF Ericgonum fasciculatum  foliolosum lmenorb(lllig‘:& 2: shrub
HYGL  Hypochaeris glabra smooth cats ear  non-native forb
ISME  [Isocoma menziesii coastal goldenbush shrub
LOSC  Lotus scoparis scoparis coastal deer weed subshrub
MAMA  Marah macrocarpus wild cucumber native forb
MICA  Mirabilis californica California wishbone bush subshrub
PTDR  Pterostegia drymarioides granny's hairnet native forb
RASA  Raphanus sativa wild radish ~ non-native forb
STEX  Stephanomeria exigua wreath plant native forb
STGN  Styvlocline gnaphalioides everlasting nest straw native forb
VUMY Vulpia MYUros MYUFOS foxtail fescue non-native grass
VUOC Fulpia octoflora six weeks fescue native grass

Table 2. Description of transects.

Transect #

Azimuth

Transgect Deseription

1

2
3
4

308 Parallels old trail - ends in big ARCA

114 Transect runs across old trail
278 From transect #2, head NW. Is near open area.
114 Near were large non-native trees were removed
Near western shore, just below condos. Was disturbed with construction of trail and
240 reset in 2009. Now runs parallel with trail fencing.
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APPENDIX E: Plant Species Identified on the Dana Point Preserve

Family Species Common Name Origin
FERNS
POLYPODIACEAE Polypodium californicum California Polypody | Native
PTERIDACEAE Pellaea andromedifolia Coffee fern Native
3 PTERIDACEAE \Ijiesr;g%ramma triangularis subsp. Silver back fern Native
MONOCOTS
4 | AMARYLLIDACEAE | Narcissus sp. Paperwhites Non-native
5 | ARECACEAE Washingtonia robusta Mexican fan palm Non-native
6 | ASPARAGACEAE Asparagus officinalis var. officinalis | Common asparagus | Non-native
(Replaces A. densiflorus)
7 | ASPARAGACEAE Asparagus asparagoides Smilax Non-native
8 | ASPHODELACEAE Aloe saponaria Soap Aloe Non-native
9 | IRIDACEAE Sysyrinchium bellum Blue eyed grass Native
10 | POACEAE Agrostis viridis Water bent grass Non-native
11 | POACEAE Arundo donax Giant reed Non-native
12 | POACEAE Avena fatua Common wild oat Non-native
13 POACEAE Bromus diandrus ;:;rsr;mon ripgut Non-native
14 | POACEAE Bromus hordeaceus Soft chess Non-native
15 | POACEAE Bromus madritensis subsp. rubens Foxtail chess Non-native
16 POACEAE Cortaderia selloana Sf;lgws Pampass Non-native
17 | POACEAE Cynodon dactylon Bermuda grass Non-native
18 | POACEAE Distichlis spicata Salt grass Native
19 | POACEAE Ehrharta erecta Panic veldtgrass Non-native
20 | POACEAE Elymus condensatus Giant wildrye Native
21 | POACEAE Lamarckia aurea Golden top Non-native
22 POACEAE Melica imperfecta %rgﬁ::l ;Irz\é\;ered Native
23 | POACEAE Muhlenbergia microsperma Little-seed muhly Native
24 POACEAE Parapholis incurva S;rsospean e Non-native
25 POACEAE Schismus barbatus Is\gﬁ?slrtslrjrsanean Non-native
26 | POACEAE Stipa (Nassella) lepida Foothill needlegrass | Native
27 | POACEAE Stipa (Nassella) pulchra Purple needlegrass Native
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28 | POACEAE Vulpia myuros Rattail fescue Non-native
29 | POACEAE Vulpia octoflora Six-weeks fescue Native
30 THEMIDACEAE Dichelostemma capitatum \s/\(l;lr:gor:yt?élgth or Native
EUDICOTS (Formerly Dicots)
31 | ADOXACEAE Sambucus nigra subsp. caerulea Blue elderberry Native
32 | AIZOACEAE Carpobrotus edulis Hottentot fig Non-native
33 | AIZOACEAE Malephora crocea Croceum iceplant Non-native
34 | AIZOACEAE Mesembryanthemum crystallinum Crystal iceplant Non-native
35 AlZOACEAE Mesembryanthemum nodiflorum iscr:;:;:tl TR Non-native
36 | A|1ZOACEAE Tetragonia tetragonioides SI\:)(?\r/]vaZﬁaland Non-native
37 | AMARANTHACEAE Aphanisma blitoides Aphanisma Native
38 | AMARANTHACEAE Atriplex californica California saltbush Native
39 | AMARANTHACEAE Atriplex lentiformis subsp. lentiformis | Brewer's saltbush Native
40 | AMARANTHACEAE Atriplex semibaccata Australian saltbush | Non-native
41 | AMARANTHACEAE Chenopodium californicum California goosefoot | Native
42| A MARANTHACEAE | Chenopodium murale gNoegtSI:f-(I)%a;ved Non-native
43 | AMARANTHACEAE Salsola tragus Russian thistle Non-native
44 | AMARANTHACEAE Suaeda taxifolia Woolly sea-blite Native
45 | ANACARDIACEAE Rhus integrifolia Lemonade berry Native
46 | APIACEAE Apiastrum angustifolium Mock parsely Native
47 | APIACEAE Daucus pusillus Rattlesnake weed Native
48 | ARALIACEAE Hedera helix English ivy Non-native
49 | ASTERACEAE Amblyopappus pusillus Coastweed Native
50 | ASTERACEAE Ambrosia chamissonis Beach bur Native
51 | ASTERACEAE Ambrosia psilostachya Western ragweed Native
50 _ Canary I_sland Non-native
ASTERACEAE Argyranthemum foeniculatum marguerite
53 | ASTERACEAE Artemisia californica Coastal sagebrush Native
Baccharis pilularis subsp. .
>4 ASTERACEAE consanguir?ea i Coyote brush Native
55 | ASTERACEAE Baccharis salicifolia Mule fat Native
56 | ASTERACEAE Centaurea melitensis Tocalote Non-native
haenactis glabri la var. . . .
°" | ASTERACEAE gla?)eril?sccusls cbrivsedlaa Yellow pincushion | Native
58 . CeUlane Non-native
ASTERACEAE Chrysanthemum coronarium crysanthemum
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59 | ASTERACEAE Cirsium occidentale Cobweb thistle Native

60 | ASTERACEAE Conyza canadensis Common horseweed | Native

61 | ASTERACEAE Conyza coulteri Coulter's horseweed | Native

62 ASTERACEAE \CIZiCrJgG;ttgrogyne filaginifolia var. Virgate sand aster Native

63 | ASTERACEAE Deinandra fasciculata Fascicled tarplant Native

64 | ASTERACEAE Encelia californica California encelia Native

65 | ASTERACEAE Filago californica California filago Native

66 | A\STERACEAE Filago gallica Elgrégw-leaved Non-native

67 | ASTERACEAE Heterotheca grandiflora Telegraph weed Native

68 | ASTERACEAE Hypochaeris glabra Smooth cat's ear Non-native

69 | ASTERACEAE Isocoma menziesii var. sedoides Prostrate goldenbush | Native

70 | ASTERACEAE Isocoma menziesii var. vernonioides | Coastal goldenbush | Native

71 | ASTERACEAE Lasthenia gracilis Coastal goldfields Native

72 | ASTERACEAE Layia platyglossa Common tidytips Native

73 | ASTERACEAE Malacothrix saxatilis var. saxatilis Cliff malacothrix Native

74 | ASTERACEAE Microseris lindleyi Silver puffs Native

75 | ASTERACEAE Osmadenia tenella Osmadenia Native

76 _ Trgiling african Non-native
ASTERACEAE Osteospermum ecklonis daisy

77 | ASTERACEAE Pseudognaphalium bioletti Bi-colored cudweed | Native

78 | ASTERACEAE Pseudognaphalium californicum g\?(ilrfgsrpilnag Native

79 | ASTERACEAE Pseudognaphalium stramineum Cotton batting plant | Native

80 Senecio californicus California Native
ASTERACEAE butterweed

81 | ASTERACEAE Senecio vulgaris Common groundsel | Non-native

82 | ASTERACEAE Sonchus oleraceus Common sowthistle | Non-native

83 | ASTERACEAE Stephanomeria exigua subsp. exigua | Wreath plant Native

84 ASTERACEAE Stylocline gnaphaloides SEt\r/ae\:\llastlng nest Native

g5 ) Cleveland's Native
BORAGINACEAE Cryptantha clevelandii cryptantha

86 | BORAGINACEAE Cryptantha intermedia Common cryptantha | Native

87 | BORAGINACEAE Echium candicans Pride of madera Non-native

88 Heliotropium curassavicum subsp. Salf[ or Alkali Non-native
BORAGINACEAE oculatum heliotrope

89 | BORAGINACEAE Phacelia distans Common phacelia Native

90 | BRASSICACEAE Brassica geniculata Short pod mustard Non-native
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91 | BRASSICACEAE Brassica tournefortii Sahara mustard Non-native
92 | BRASSICACEAE Cakile maritima Sea rocket Non-native
93 o Western tansy Native
BRASSICACEAE Descurainia pinnata mustard
Lepidium lasiocarpum var. .
4 | BRASSICACEAE szs?o?:;rpuas oY Sand pepper grass | Native
95 | BRASSICACEAE Raphanus sativus Wild radish Non-native
96 | CACTACEAE Cylindropuntia prolifera Coastal cholla Native
97 | CACTACEAE Opuntia littoralis Coastal prickly pear | Native
98 | CACTACEAE Opuntia xvaseyi Mesa prickly pear Native
99 | CACTACEAE Opuntia oricola Oracle cactus Native
100 | CLEOMACEAE Cleome isomeris Bladderpod Native
101 | CARYOPHYLLACEAE | Cardionema ramosissimum Sandmat Native
102 Four leaved Non-native
CARYOPHYLLACEAE | Polycarpon tetraphyllum polycarp
103 | CARYOPHYLLACEAE | Silene antirrhina Snapdragon catchfly | Native
104 | CARYOPHYLLACEAE | Silene gallica Common catchfly Non-native
105 | CARYOPHYLLACEAE | Stellaria media Common chickweed | Non-native
106 | CONVOLVULACEAE | Dichondra occidentalis Western dichondra | Native
n m .
107 CRASSUL ACEAE Crassula connata sSt?)n%(?r)(l)% y Native
Moss m :
198 | CRASSULACEAE Crassula tillaea stone():/rggg ’ Non-native
109 | CRASSULACEAE Dudleya lanceolata Liveforever Native
Dudleya pulverulenta subsp. . .
1101 crRASSULACEAE pulver)lljlerr)lta i Chalky live-forever | Native
111 | CUCURBITACEAE Marah macrocarpus Wild cucumber Native
112 | EUPHORBIACEAE Croton californicus California croton Native
113 | EUPHORBIACEAE Euphorbia misera Cliff spurge Native
114 | EUPHORBIACEAE Euphorbia peplus Petty spurge Non-native
Sydney golden .
15| EABACEAE Acacia longifolia W);tﬂey ) Non-native
116 | FABACEAE Lotus scoparius subsp. scoparius Coastal deerweed Native
117 | FABACEAE Lotus strigosus var. strigosus Strigose lotus Native
118 | FABACEAE Lupinus truncatus Collar lupin Native
119 | FABACEAE Medicago polymorpha Bur clover Non-native
120 | FABACEAE Melilotus indicus Yellow sweet clover | Non-native
121 | FAGACEAE Quercus dumosa Nuttall's scrub oak Native
122 | GERANIACEAE Erodium brachycarpum Short-fruited filaree | Non-native
123 | GERANIACEAE Erodium cicutarium Red-stemmed filaree | Non-native
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Canary Islands St.

124 HYPERICACEAE Hypericum canariense John's wort Non-native

125 | LAMIACEAE Salvia columbariae Chia Native

126 | MYRSINACEAE Anagallis arvensis Scarlet pimpernel Non-native

127 o _ o California wishbone Native
NYCTAGINACEAE Mirabilis laevis var. crassifolia bush

128 | ONAGRACEAE Camissonia bistorta California suncup Native

129 Camis§onia cheiranthifolia subsp. Be:ach evening Native
ONAGRACEAE suffruticosa primrose

. S Small flowered .

130 ONAGRACEAE Camissonia micrantha evening primrose Native

131 | OROBANCHACEAE Castilleja exserta subsp. exserta Purple owl's clover | Native

132 | OXALIDACEAE Oxalis pes-caprae Bermuda buttercup | Non-native

133 | PAPAVERACEAE Eschscholzia californica California poppy Native

134 | PAPAVERACEAE Platystemon californicus Cream cups Native

135 PHRYMACEAE Mimulus aurantiacus var. puniceus rif)?ﬂt()g;lt]lower Native

136 PLANTAGINACEAE ?ung;rersgli?:m nuttallianum subsp. Nuttall's snapdragon | Native

137 | PLANTAGINACEAE Linaria canadensis var. texana Larger blue toad flax | Native

138 | PLANTAGINACEAE Plantago erecta California plantain Native

139 | PLUMBAGINACEAE Limonium perezii Perez's sea lavender | Non-native

140 POLYGONACEAE Chorizanthe procumbens E[E?nset::‘?g\e/ver Native

141 Erio_gonum fasciculatum subsp. California Native
POLYGONACEAE fasciculatum buckwheat

142 | POLYGONACEAE Eriogonum parvifolium Bluff buckwheat Native

143 | POLYGONACEAE Polygonum aviculare Common knotweed | Non-native

144 | POLYGONACEAE Pterostegia drymarioides Granny's hair net Native

145 | PORTULACACEAE Calandrinia ciliata Red maids Native

146 | PORTULACACEAE Calandrinia maritima Seaside calandrinia | Native

147 Clay_tonia parviflora subsp. Nz_irrow leaved Native
PORTULACACEAE parviflora miner's lettuce

148 | RANUNCULACEAE Clematis pauciflora Ropevine Native

149 | RANUNCULACEAE Delphinium parryi subsp. parryi Parry's larkspur Native

150 | ROSACEAE Heteromeles arbutifolia Toyon Native

151 | ROSACEAE Raphiolepis indica Indian hawthorn Non-native

152 | SCROPHULARIACEAE | Myoporum laetum Myoporum Non-native

153 | SOLANACEAE Datura wrightii Jimson weed Native

154 | SOLANACEAE Lycium californicum California boxthorn | Native
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155 | SOLANACEAE Nicotiana clevelandii Cleveland's tobacco | Native

156 | SOLANACEAE Nicotiana glauca Tree tobacco Non-native

157 | SOLANACEAE Solanum americanum White nightshade Non-native

158 | SOLANACEAE Solanum douglasii Doublas' nightshade | Native

159 Solanum umbelliferum var. _ _
SOLANACEAE glabrescens Bluewitch Native

160 | URTICACEAE Hesperocnide tenella Western nettle Native

161 | URTICACEAE Parietaria hesperia var. californica | California Pellitory | Native

|:| refers to species newly observed in 2009
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APPENDIX F: Animal Species Identified on the Dana Point Preserve (includes intertidal).

Scientific Name

INVERTEBRATES

Order Araneae
Family Araneidae
Argiope argentata

Family Miturgidae
Cheiracanthium sp.

Order Lepidoptera
Family Saturniidae
Hemileuca electra

Order Orthoptera
Family Acrididae
Schistocerca nitens

REPTILES AND AMPHIBIANS

Order Salientia

Family Hylidae
Hyla regilla

Order Squamata

Family Anguidae
Elgaria multicarinatus

Family Colubridae
Diadophis punctatus
Lampropeltis getula californiae
Masticophis flagellum piceus

Family Iguanidae
Sceloporus occidentalis
Uta stansburiana

Family Scincidae

Common Name

Silver Argiope

Un-identified sac spider

Electra buckmoth

Vagrant grasshopper

Frogs and Toads

Pacific treefrog

Lizards and Snakes

Southern alligator lizard

Western ringsnake
California kingsnake
Red racer, Coachwhip

Western fence lizard
Side-blotched lizard
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Eumeces skiltonianus

Family Teiidae
Cnemidophorus hyperythrus

BIRDS

Order Apodiformes

Family Apodidae
Aeronautes saxatalis

Family Trochilidae
Calypte anna
Calypte costae
Selasphorus sasin
Selasphorus rufus

Order Charadriiformes

Family Charadriidae
Charadrius vociferus
Pluvialis squatarola

Family Haematopodidae
Haematopus bachmani

Family Laridae
Larus heermanni
Larus delawarensis
Larus californicus
Larus occidentalis
Larus glaucescens
Sterna caspia

Family Scolopacidae
Actitis macularius
Arenaria melanocephala
Aphriza virgata
Calidris alba
Catoptrophorus semipalmatus
Limosa fedoa
Numenius phaeopus

Order Ciconiiformes

Western skink

Orange-throated whiptail

Swifts and Hummingbird

White-throated swift

Anna’s hummingbird
Costa’s hummingbird
Allen’s hummingbird
Rufous hummingbird

Shorebirds, Gulls, and Relatives

Killdeer
Black-bellied plover

Black oystercatcher

Heermann’s gull
Ring-billed gull
California gull
Western gull
Glaucous-winged gull
Caspian tern

Spotted sandpiper
Black turnstone
Surfbird
Sanderling

Willet

Marbled godwit
Whimbrel
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Egretta thula

Order Columbiformes

Family Columbidae
Zenaida macroura
Columba livia

Order Cuculiformes

Family Cuculidae
Geococcyx californianus

Order Falconiformes

Family Accipitridae
Buteo jamaicensis
Elanus leucurus
Pandion haliaetus

Family Cathartidae
Cathartes aura

Family Falconidae
Falco peregrinus
Falco sparverius

Order Galliformes

Family Phasianidae
Callipepla californica

Order Passeriformes

Family Aegithalidae
Psaltriparus minimus

Family Corvidae
Corvus brachyrhynchos
Corvus corax

Family Emberizidae
Geothlypis trichas
Pipilo erythrophthalmus
Pipilo crissalis
Melospiza melodia

Snowy egret

Pigeons and Doves

Mourning dove
Rock dove (feral pigeon)

Cuckoos

Greater roadrunner

Vultures, Hawks, and Falcons

Red-tailed hawk
White-tailed kite
Osprey

Turkey vulture

Peregrine falcon
American kestrel

Megapodes, Curassows, Pheasants, and

Relatives

California quail
Perching Birds

Bushtit

American crow
Common raven

Common yellowthroat
Spotted towhee
California towhee
Song sparrow
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Agelaius phoeniceus
Molothrus ater
Pheucticus melanocephalus
Wilsonia pusilla
Carduelis psaltria
Carpodacus mexicanus
Vermivora celata
Vermivora ruficapilla
Dendroica coronata
Dendroica nigrescens
Dendroica townsendii
Dendroica occidentalis
Oporornis tolmiei
Spizella passerina
Melospiza lincolnii
Zonotrichia atricapilla
Zonotrichia albicollis
Zonotrichia leucophrys
Sturnella neglecta
Euphagus cyanocephalus
Icterus bullockii
Icterus galbula

Red-winged blackbird
Brown-headed cowbird
Black-headed grosbeak
Wilson’s warbler

Lesser goldfinch

House finch
Orange-crowned warbler
Nashville warbler
Yellow-rumped warbler
Black-throated gray warbler
Townsend’s warbler
Hermit warbler
MacGillivray’s warbler
Chipping sparrow
Lincoln’s sparrow
Golden-crowned sparrow
White-throated sparrow
White-crowned sparrow
Western meadowlark
Brewer’s blackbird
Bullock’s oriole
Northern oriole

Family Hirundidae
Stelgidopteryx serripennis Northern rough-winged swallow
Hirundo rustica Barn swallow

Family Mimidae
Mimus polyglottos
Toxostoma redivivum

Northern mockingbird
California thrasher

Family Regulidae
Regulus calendula Ruby-crowned kinglet

Family Sturnidae
Sturnus vulgaris European starling

Family Sylviidae
Polioptila caerulea Blue-gray gnatcatcher
Polioptila californica californica Coastal California gnatcatcher

Family Timaliidae
Chamaea fasciata Wrentit



Family Troglodytidae

Campylorhynchus brunneicapillus

cousei
Salpinctes obsoletus
Thryomanes bewickii
Troglodytes aedon

Family Turdidae
Catharus guttatus

Family Tyrannidae
Contopus sordidulus
Empidonax hammondii
Empidonax difficilis
Sayornis nigricans
Sayornis saya
Myiarchus cinerascens
Tyrannus vociferans
Tyrannus verticalis

Order Pelecaniformes

Family Ardeidae
Ardea herodias
Butorides striatus

Family Pelecanidae
Pelecanus occidentalis

Family Phalacrocoracidae
Phalacrocorax auritus

Phalacrocorax pelagicus
Phalacrocorax penicillatus

Order Piciformes

Family Picidae
Picoides nuttallii
Colaptes auratus

Order Strigiformes

Family Strigidae
Asio flammeus

Coastal cactus wren (not observed since early 1990’s)
Rock Wren

Bewick’s wren

House wren

Hermit thrush

Western wood peewee
Hammond’s flycatcher
Pacific-slope flycatcher
Black pheobe

Say’s phoebe
Ash-throated flycatcher
Cassin’s kingbird
Western kingbird

Tropicbirds, Pelicans and Relatives

Great blue heron
Green heron

Brown pelican

Double-crested cormorant
Pelagic cormorant
Brandt’s cormorant

Woodpeckers and Relatives

Nuttall’s woodpecker
Northern flicker

Owls

Short-eared owl
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MAMMALS

Order Didelphimorphia
Family Didelphidae
Didelphis virginiana

Order Lagomorpha

Family Leporidae
Sylvilagus audubonii

Order Rodentia

Family Sciuridae
Spermophilus beecheyi

Family Cricetidae
Microtus californicus
Peromyscus californicus
Peromyscus maniculatus

Reithrodontomys megalotis

Neotoma bryanti

Family Heteromyidae

Perognathus longimembris pacificus

Family Muridae
Mus musculus
Rattus norvegicus

Order Carnivora

Family Canidae
Canis latrans
Urocyon cinereoargenteus

Family Felidae
Lynx rufus

Family Mephitidae
Mephitis mephitis

Family Mustelidae
Mustela frenata

Common Opossums

Virginia opossum

Rabbits, Hares, and Pikas

Desert cottontail

Squirrels, Rats, Mice, and Relatives

California ground squirrel

California vole
California mouse

Deer mouse

Western harvest mouse
Desert woodrat

Pacific pocket mouse
House mouse

Norway rat

Carnivores

Coyote
Grey Fox

Bobcat

Striped skunk

Long-tailed weasel
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Family Otariidae
Zalophus californianus California sea lion (offshore)

Family Phocidae

Phoca vitulina Harbor seal (offshore)
Family Procyonidae

Procyon lotor Raccoon
fala Amphibian, reptile, bird, and mammal nomenclature follows Laudenslayer et al., 1991.

Species added to the list in FY 2009
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APPENDIX H: Summary of expenditures

5033 Dana Point Preserve

Oct "08 — Sep 09 | Budget | % of Budget |
Expense
Acquisitions 100.00 4] MN/A
Admin Fee Expense 20,433.58 15725922 130.04
Biotic Surveys 45.461.55 24 503 .84 182 .55
Field Equipment 2 603.50 1.334.20 195.62
General Maintenance 23.10 12.00 1925
Habitat Maintenance 1,171.26 1,868 88 62.67
Habitat Restoration 1,991.79 1,743.20 11426
Legal 4 155 82 o MNfA
Office Maintenance 3,255.94 3,058 37 106 46
Jperations 502253 274377 1E83.05
Public Services 11,305.55 19,204 40 62.02
Reporting 8,282 88 7.724 16 107.23
Site Construction 123889 2 345 60 42.06
Total Preserve Manaﬁement 10%,676.79 81.267.64 120.33




STATE OF CALIFORNIA —NATURAL RESOURCES AGENCY EDMUND G BROWN JR., GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105- 2219
VOICE (415) 904- 5200

FAX (415) 904- 5400

TDD (415) 597-5885

ADDENDUM
April 13, 2016
TO: Coastal Commissioners and Interested Parties
FROM: Lisa Haage, Chief of Enforcement

SUBJECT: ADDENDUM TO ITEM NO. 7.5 - SETTLEMENT AGREEMENT &
SETTLEMENT CEASE AND DESIST ORDER NO. CCC-16-CD-02
(CITY OF DANA POINT) FOR THE COMMISSION MEETING OF April 15,
2016

This addendum serves three purposes. Section | updates the record by supplementing it with
correspondence and other documents that Commission staff received after the staff report was
issued. Section Il provides responses to some of the issues raised in the recent correspondence,
which Commission staff proposes the Commission incorporate into its findings. Finally, Section
I11 adds some text that was inadvertently omitted.

I. DOCUMENTS RECEIVED:

Documents included in this addendum are the following letters that support issuance of the
proposed Settlement Agreement & Settlement Cease and Desist Order (hereinafter referred to as
the “Settlement Agreement”), and additionally a letter from the Center for Natural Land
Management?® that generally expresses support for avoiding impacts to protected wildlife and
plant species during the implementation of the Settlement Agreement, as discussed below:

Surfrider Foundation letter dated April 7, 2016.

Sierra Club letter dated April 6, 2016.

Vonne Barnes letter dated April 6, 2016.

Center for Natural Land Management Letter (“CNLM”) dated April 7, 2016.

Apwnh e

¥ CNLM is a non-profit organization that owns and manages The Dana Point Headlands Conservation Area, and
other nature reserves.
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I1. SELECT RESPONSES TO DOCUMENTS RECEIVED

As noted above, correspondence received by staff supports issuance of the Settlement
Agreement, and staff thanks the letter writers for their involvement in this issue. We especially
acknowledge the efforts of the Surfrider Foundation. The history of their legal involvement is
set forth in the Staff Report, and Surfrider’s efforts have been instrumental in getting us to this
point of recommending a settlement of this enforcement case. Thus, the support of Surfrider
here for this settlement is particularly significant.. Below, staff provides specific responses to
issues raised in certain letters.

A. RESPONSE TO LETTER FROM SIERRA CLUB LETTER DATED APRIL 6, 2016 AND
CNLM DATED APRIL 7, 2016

We appreciate Sierra Club’s written support for the Settlement Agreement and the support that
CNLM staff have verbally conveyed to Commission staff, and we share their wish that any trail
that is built pursuant to this Settlement Agreement is designed and constructed to avoid impacts
to coastal resources, in particular habitat for the Pacific Pocket Mouse in the Headlands
Conservation Park. Indeed, Section 23.0 of the Settlement Agreement provides for an alternative
access improvement option if a trail(s) cannot be built, including due to habitat constraints. As
described in more detail in the agreement, in the event that trail(s) cannot be built due to habitat
constraints, to the extent that the trails cannot be built, the City has agreed to alternate
contributions to public access. They have agreed to provide funds, in addition to those funds
described in other provisions of the Settlement Agreement, to a program for Title 1 school
children that will be developed in consultation with Commission and City staff, Surfrider
Foundation, and the Ocean Institute. Staff included this contingency in the Settlement Agreement
for the very purpose of planning ahead for the potential situation presented by CNLM’s letter,
and to provide flexibility in providing public access improvements in connection with this
Settlement Agreement if needed.

Commission staff has discussed CNLM’s letter with them, described the alternative public
access options to CNLM, and received CNLM’s support for both the Settlement Agreement in
general and the alternative public access improvement options. Commission and City staff will
continue to work with CNLM to explore options for a trail at the CNLM-owned Headlands
Conservation Park, which constitutes one of three trail improvements proposed pursuant to the
Settlement Agreement, and planning for the two proposed trail improvements on City property
will continue pursuant to the Settlement Agreement as well.

I11. CHANGE TO STAFF REPORT FOR CCC-16-CD-02

Commission staff hereby revises its March 30, 2016 staff report and, thereby its recommended
findings in support of the Settlement Agreement & Settlement Cease and Desist. This change
does not change the commitments made in the proposed settlement documents. Language to be
added is shown in italic and underlined, as shown below, and corrects an inadvertent omission to
the sentence.

1) The following language in the 3" full paragraph of page 4 is modified as follows:
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This Settlement Agreement does not resolve the Commission’s claims against the
Developer or the HOA for the alleged Coastal Act violations described herein or
associated alleged violations. Commission staff is open to working with Headlands and
the HOA to reach a full resolution. Staff has met and discussed options for resolution
with the Developer and the HOA, but if efforts going forward are not fruitful, Staff will
evaluate future options to address the Developer and the HOA.



April 7, 2016
Chair Steve Kinsey

California Coastal Commission

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105- 2219
Via email Andrew.Willis@coastal.ca.gov

RE: Support for Settlement Agreement and Settlement Cease and Desist Order No. CCC-
16-CD-02 (Item F7.5 on April 15, 2016 Agenda)

Dear Chair Kinsey and Honorable Commissioners,

Surfrider Foundation writes this letter in strong support of the Coastal Commission staff’s
recommendation to approve and sign the Settlement Agreement and Settlement Cease and Desist
Order No. CCC-16-CD-02 (hereinafter “Settlement Agreement” or “Agreement”). This issue
has been ongoing since Surfrider Foundation’s first appeal to the Commission in 2010 and has
been in litigation for six years. The current Settlement Agreement would put the issue of beach
access at the Strands to bed and allow coastal advocates to focus on other more pressing issues.
Through diligent efforts, expertise, and dedication demonstrated by the Coastal Commission,
coastal advocates, and other concerned citizens, this issue has finally come to a favorable
settlement which honors the Coastal Act’s intent to maximize access to precious coastal
resources.

. The Terms of this Agreement Benefit the City of Dana Point, Parties to the
Litigation, and Most Importantly, the Public At Large

This Agreement allows for sufficient beach access hours for the public to enjoy the coastal
resources at Strands Beach and requires the rescission of the permit for the dangerous and
psychologically deterring gates that were illegally erected at the accessways. Importantly, the
Agreement now provides for certainty for the residents that live in and around the Dana Point
Strand Headlands development. After years of uncertainty and controversy surrounding the
issue of beach access at Strands Beach, now beachgoers and development residents alike will
know how and when the accessways will be open. This has been an obvious and pervasive
problem that has riddled the Strands Beach experience. As depicted in the attached flyer, there
have been countless times where the public has either been locked out of the most heavily used
and convenient accessway or locked in at the top of the access so that they climb over the
dangerous spiked gates. (See Attachment A). The previously posted hours also excluded the
public for several daylight hours during the day, especially during the summer. (See Attachment
B).

Office: 949.492.8170 | Fax: 949.492.8142 | info@surfrider.org | www.surfrider.org
P.O. Box 6010 San Clemente, CA 92674-6010 Addendum F7.5
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Specifically, the Agreement settles the hours and gates on the controversial Central and Mid-
Strands access ways. The settlement ensures that there will be access from 5am until 10pm on
the Mid-Strand and Central Strand accessways, which were at the heart of the controversy. Also,
the gate at the Mid-Strand accessway must be either removed altogether or locked open 24 hours
a day with the wire mesh and spikes at the top of the gates removed. The settlement also
guarantees public access on the South Strand Switchback Trail and on the lower Strand
Revetment Walkway to be open for 24 hours a day. The Strand Vista Park will be open from
5am to 10pm, as well. The City will delete its prior approval of gates on the Mid-Strand and
Central Strand Beach Access, but may go before the Commission to seek a Local Coastal Plan
Amendment for the gates.

Additionally, the terms of the agreement benefit the beachgoers and residents, alike, with the
City’s agreement to supply over $300,000 in other benefits under the Agreement to settle their
past years of violation of the Coastal Act. This includes:

e Construction of two more connector trails, the “Trail Connection to Selva” and the “Trail
Loop Connection” for access and a public view overlook platform;

» Installation of two new bike racks at the top of the Mid-Strand Accessway and the top of
the South Strand Switchback Trail and install six cement-cast benches along the
Revetment Trail;

» Development of a mobile applications linkage to Coastal Commission beach access and
public amenity information, as well as enhancement of the Commission’s web-based
application;

» The CCC is requiring additional signage, including two informative signs regarding
coastal issues, five coastal access signs and four wayfinding signs;

» At least $25,000 per year for six years to fund an educational program in conjunction
with Surfrider Foundation at the Ocean Institute, with the objective of providing children
from Southern California, and in particular from Title 1 schools, with learning
opportunities relating to public access and marine conservation at Strands Beach, such as
the impacts on coastal resources associated with global warming, sea level rise, and
marine debris.

Finally, the City agrees to dismiss their appeal of their legal battle against the Coastal
Commission challenging the agency’s oversight authority. Specifically, this sets an important
precedent for Coastal Act Section 30005(b) regarding public nuisance abatement authority of
local municipalities, and ensures that the cities cannot abuse that authority. Additionally, the
Agreement provides for dismissal of Surfrider Foundation’s case that has been stayed at the
Appellate Court since 2011 after the City’s appeal of the strongly-worded lower court decision in
favor of Surfrider’s challenge of the City’s so-called nuisance ordinance. As part of the
Agreement, the City agrees to rescind the underlying urgency nuisance ordinance that was
passed illegally in an effort to usher in the overly restrictive hours and gates at the Headlands
Strand development. In the most recent court ruling on the City of Dana Point v. Coastal
Commission case in September 2015, Judge Randa Trapp ruled that the City acted with “pretext”
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in issuing the urgency nuisance ordinance as the original justification for the locked gates and
restrictive hours at Strands Beach. The City has now lost at the lower court to Surfrider’s
challenge of the urgency ordinance, lost at the Appeals Court regarding CCC jurisdiction to
regulate the beach access at Strands, lost their petition for Supreme Court review and have now
lost again in the Superior Court on the current remanded case that found the City also acted with
pretext in deciding to pass the Urgency Nuisance Ordinance. Despite these four losses in the first
five years of litigation, the City could still continue to appeal the litigation. However, this
Settlement Agreement ensures that will not happen. This will help conserve judicial resources as
well as the resources of all of the parties involved.

1. Surfrider Strongly Supports Staff’s Recommendation

In order to put this issue to rest, there have been vast and diligent efforts by the City of Dana
Point and Coastal Commission staff. Each party should be lauded for their willingness to come
to the table and act in the benefit of the public good. The Coastal Commission staff acted
responsibly and professionally in their dealings with the City, and the City, for their part, hired
special counsel Stephen Kaufman to see the process through. Surfrider Foundation also spent
time reviewing and analyzing the terms of the Settlement Agreement. The fruit of this labor is a
very sound contract that the City, the Commission and public interest groups like Surfrider
Foundation can strongly support. The Agreement provides ample beach access and several other
public benefits that will serve residents, visitors, and school children in Orange County.

I11.  Surfrider Foundation Will Dismiss Appeal of CDP 15-0021 if this Settlement
Agreement is Signed and CDP 15-0021 is Duly Amended

Not only will the signing of this Settlement Agreement resolve years of conflict over the access
hours and restrictions at Strands Beach, and the associated litigation, but also under Sections 3.2
and 3.6 of the Settlement Agreement, it appears that Agreement will also modify Appeal No. A-
5-DPT-15-0067 or local CDP 15-0021 in such a way that conforms to the terms of the Settlement
Agreement. This appeal is presently pending before the Commission and Surfrider Foundation is
one of the Appellants. (See Attachment C). However, Surfrider Foundation will dismiss our
appeal if this Settlement Agreement is signed by the Commission and the concerns relayed in our
appeal are no longer relevant.
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Again, we thank the Coastal Commission and the City of Dana Point for their hard work and
harmonious efforts to see this resolution through and strongly urge the Commission to take the
final step in putting the terms of this Settlement Agreement into effect. An “aye” vote on this
Settlement Agreement will ensure the public has ample access to a treasured public beach, and
that future generations of Dana Point beachgoers will be able to enjoy the natural and scenic
resources that are duly protected by the California Coastal Act.

Sincerely,

Angela T. Howe, Esq.
Legal Director
Surfrider Foundation
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STATE OF CALIFORNIA -- THE RESOURCES AGENCY EDMUND G. BROWN JR., Governor

CALIFORNIA COASTAL COMMISSION

SOUTH COAST DISTRICT OFFICE
200 OCEANGATE, 10" FLOOR
LONG BEACH, CA 90802-4416
VOICE (562) 590-5071 FAX (562) 590-5084

APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT

Please Review Attached Appeal Information Sheet Prior To Completing This Form.

SECTION . Appellant(s)

Name: Surfrider Foundation

Mailing P.O. Box 6010
Address:
City: San Clemente Zip 92674-6010 Phone: (949) 492-8170

Code:

SECTION Il. Decision Being Appealed

1.  Name of local/port government:

City of Dana Point
2.  Brief description of development being appealed:

Placement of gates and signs restricting public beach access, establishment and enforcement of "hours of operation”
limiting public beach access.

3. Development's location (street address, assessor's parcel no., cross street, etc.):

In the vicinity of Strand Vista Park, including South Strand Switchback Trail, Mid-Strand Beach Access, Central
Strand Beach Access, and Strand Beach Park, Dana Point Headlands project, Dana Point, Orange County, also
identified by Assessor’s Parcel Nos. 672-092-03, 672-591-09, 672-641-44, 672,641-45, 672-651-24, 672-651-43,
672-651-44, and 672-651-46.

4.  Description of decision being appealed (check one.):

[J  Approval; no special conditions

D] Approval with special conditions:
0  Denial

Note: For jurisdictions with a total LCP, denial decisions by a local government cannot be appealed unless
the development is a major energy or public works project. Denial decisions by port governments are
not appealable.

TO BE COMPLETED BY COMMISSION:

APPEAL NO:

DATE FILED:

DISTRICT:
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 2)

5. Decision being appealed was made by (check one):

Planning Director/Zoning Administrator
City Council/Board of Supervisors

Planning Commission
Other

OO0 X O

6. Date of local government's decision: November 3, 2015

7. Local government’s file number (if any): ~ Coastal Development Permit 15-0021

SECTION Il1l. ldentification of Other Interested Persons

Give the names and addresses of the following parties. (Use additional paper as necessary.)

a.  Name and mailing address of permit applicant:

City of Dana Point
33282 Golden Lantern
Dana Point, CA 92629

b. Names and mailing addresses as available of those who testified (either verbally or in
writing) at the city/county/port hearing(s). Include other parties which you know to be
interested and should receive notice of this appeal.

(1) Angela T. Howe, Esq.
Legal Director
Surfrider Foundation
P.O. Box 6010
San Clemente, CA 92674

(2) Denise Erkeneff
Surfrider Foundation
South Orange County Chapter
34145 Pacific Coast Hwy, #619
Dana Point, CA 92629-2808

(4) Susan Whittaker
34006 Selva Road #389
Dana Point, CA 92629

(5) Lynne Taylor
Address not available to Surfrider Foundation

(6) Kevin Darnell
Address not available to Surfrider Foundation
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(7) Carol Kandura/Cordura (sp.?)
Address not available to Surfrider Foundation

(8) Buck Hill
34771 Doheny Place
Capistrano Beach, CA 92629

(9) Christine Lindenfelzer
Address not available to Surfrider Foundation

(10) Hal Brice
The Headlands Development Resident
Address not available to Surfrider Foundation

(11) Mrs. Brice
The Headlands Development Resident
Address not available to Surfrider Foundation

(12) Hal Brice’s Daughter
The Headlands Development Resident
Address not available to Surfrider Foundation

(13) Councilman Muller
Address not available to Surfrider Foundation
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page 3)

SECTION IV. Reasons Supporting This Appeal

PLEASE NOTE:

e Appeals of local government coastal permit decisions are limited by a variety of factors and requirements of the
Coastal Act. Please review the appeal information sheet for assistance in completing this section.

e State briefly your reasons for this appeal. Include a summary description of Local Coastal Program, Land
Use Plan, or Port Master Plan policies and requirements in which you believe the project is inconsistent and
the reasons the decision warrants a new hearing. (Use additional paper as necessary.)

e This need not be a complete or exhaustive statement of your reasons of appeal; however, there must be
sufficient discussion for staff to determine that the appeal is allowed by law. The appellant, subsequent to
filing the appeal, may submit additional information to the staff and/or Commission to support the appeal
request.

On November 3, 2015, the City of Dana Point (“City”) approved Coastal Development Permit CDP15-0021
(“CDP”) regulating the hours of operation of public accessways, including the mid-strand beach access and central
strand beach access at the Dana Point Headlands. The CDP represents the latest efforts by the City in what has been
a multi-year campaign to avoid compliance with the Coastal Act.

In addition to the following, please see the attached comment letter sent to the Dana Point Mayor and City Council
on November 3, 2015, from Angela Howe of the Surfrider Foundation.

1. Background

In 2002, the City proposed to amend its certified Local Coastal Program ("LCP") to allow development of the
Headlands. In 2003, the City submitted the LCP Amendment ("LCPA") to the California Coastal Commission
(“Commission”) for its review and certification.

In January of 2004, the Commission reviewed and approved the LCPA with modifications necessary to bring the
LCPA into conformity with the Coastal Act. The modifications included maximizing the hours of use of public
beaches and parks, requiring that any development provide a minimum of three public accessways and an inclined
elevator/funicular to the beach and requiring that any limitation on the time of use of public beaches and parks be
subject to a coastal development permit (“CDP”).

The Commission allowed gates in the Strands area to restrict vehicular access so long as (1) pedestrian and bicycle
access through the residential development to the beach remained unimpeded; (2) a direct connection is provided
between the mid-point of the beach parking lot and the central Strand; and (3) an inclined funicular provided
mechanized access to the beach instead of public vehicular access. Gates in the residential subdivision were to only
preclude public vehicular access.

As modified, the Commission found the LCPA was consistent with the public access policies of the Coastal Act.
The City accepted the Commission's modifications and the City's 2004 "The Headlands Development and
Conservation Plan" ("HDCP") included the modifications. The HDCP required a permit for limitations on time of
use of beaches and parks and prohibited gates from interfering with public pedestrian access. The City subsequently
approved a Coastal Development Permit for the Headlands project.

One of the public parks constructed as part of the project is Strand Vista Park, which is located above a beach
known as Strands Beach. As part of the project, Headlands constructed four new access ways and reconstructed the
fifth. It is the "Mid-Strand" and "Central Strand" trails that are the subject of the CDP hereby appealed. These
additional access trails were a condition of the Commission approving the City's LCPA. This was done to bring the
LCPA into conformity with the Coastal Act.

In May of 2009, after the construction of Strand Vista Park, the City adopted an Ordinance No. 09-05 to set
restrictive access hours for the new parks and trails. The City set the hours for opening of the trails at 8:00 a.m., and,
depending on the time of year, the trails close at either 5:00 p.m. or 7:00 p.m. The hours are and/or were enforced by
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locking gates. On the other hand, the North Strand Beach trail is open from 5:00 a.m. until midnight, the same hours
as Strands Beach. Strand Vista Park is open from 6:00 a.m. to 10:00 p.m. throughout the year.

In October 2009, after the hours of operation had been set and before the park, trails, and other public amenities
were opened, the Commission staff wrote to the City to tell the City that they did not have the ability to limit the
park hours as it had. The Commission demanded that the City revoke the hours and remove the gates based on the
fact that no CDP authorized them.

Dana Point's City Council then adopted, as an urgency measure, Ordinance No. 1 0-05 (the "Ordinance") declaring
the existence of a nuisance at the site and mandating the enforcement of closure hours for the Strand Vista Park and
the access ways, as well as maintenance of the gates on the trails. Appeals of the Ordinance (including the Surfrider
Foundation appeal) were received and heard by the Commission. The Commission voted unanimously to deny the
City’s urgency ordinance that heavily restricted public beach access. The Commission's actions with respect to those
appeals became the subject of multi-year litigation between the City and the Commission, as well as Surfrider
Foundation and the City.

On June 1, 2011, Superior Court Judge Joan Lewis issued a final ruling regarding the Ordinance. Judge Lewis did
not mince words, finding that “the record was entirely lacking in evidentiary support for declaring a nuisance and
that the City acted arbitrarily and capriciously in making such a declaration.” [City of Dana Point v. Cal. Coastal
Commission, No: 37-2010-00099827-CU-WM-CTL, Order Granting Surfrider’s Request for Declaratory Relief,
6:13-14] Judge Lewis held that the Ordinance should be set aside. [Id. at 6:20-21] Judge Lewis further held that “[t]o
the extent the City — in response to this ruling — continues to maintain the gates and/or signage then the Court
believes the matter would more appropriately be in the jurisdiction of the Commission for further action.” (emphasis
added) [Id. at 7:6-8]

The City did not comply with Judge Lewis’s Order, and pursued further litigation.

On September 17, 2015, Superior Court Judge Randa Trapp issued a final ruling regarding the Ordinance. Judge
Trapp found in favor of the Commission, specifically holding that “Dana Point was not acting within the scope of []
the Coastal Commission Act in adopting the Nuisance Abatement Ordinance,” and that “[t]he City’s enactment of
the Nuisance Abatement Ordinance was a pretext for avoiding the requirements of its local coastal program.” [City
of Dana Point v. Cal. Coastal Commission, No: 37-2010-00099827-CU-WM-CTL, Statement of Decision, 3:16-19]
Judge Trapp characterized the underlying evidence used by the City to support the Ordinance as “sheer speculation
amounting to nothing more than the conclusory opinions of staff and law enforcement experts.” [1d. 13:11-13]

In summary, in 2011 Judge Lewis found that the City acted “arbitrarily and capriciously” in enacting the Ordinance
and held that the Ordinance should be set aside. Then in 2015, Judge Trapp similarly found that the City presented
insufficient evidence establish the existence of a nuisance justifying the access restrictions. Judge Trapp further
characterized the City’s decision to enact the Ordinance as pretext for avoiding the requirements of the LCP.

On November 3, 2015, the City Council approved the CDP that is the subject of this appeal. The CDP authorizes the
gates and signs restricting public beach access at the mid-strand beach access and central strand beach access, as
well as establishes “hours of operation” limiting public beach access.

The following sections establish that the approval of the CDP is an appealable decision, that the CDP does not
conform to the standards set forth in the LCP or the policies set forth in the Coastal Act, and that exhaustion of local
appeals is not necessary because, among other things, the City charges a fee for filing or processing appeals.

2. Approval of the CDP is an Appealable Decision

Any decision within the geographical appeals area specified in Public Resources Code § 30603 is appealable. (Pub.
Res. Code § 30603) Specifically, this timely appeal is brought pursuant to Public Resources Code § 30603(a)(1),
and the grounds for the appeal are set forth in § 30603(b)(1). The City of Dana Point website also provides a
Commission-adopted Permit and Appeal Jurisdiction map defining the geographical appeals area.

The City of Dana Point sent the Commission a Coastal Development Permit Application Notice Of Final Action
(“NOFA”) corresponding to the CDP that lists the project address as “[t]he vicinity of Strand Vista Park, including
South Strand Switchback Trail, Mid-Strand Beach Access, Central Strand Beach Access, and Strand Beach Park,
Dana Point Headland.” The project address falls entirely within the geographic appeals area specified in Public
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Resources Code § 30603. Additionally, the Permit and Appeal Jurisdiction map confirms that the project address
falls within the geographic appeals area. Finally, Dana Point concedes that the CDP is appealable to the Commission
because the City checked the corresponding box in the NOFA and cited as a reason: “Appeals Jurisdiction per the
Post LCP Certification Map 2/6/91 and the HDCP/LCP.”

Thus, the decision by the City approving the CDP is appealable to the Commission.

3. The CDP Does Not Conform To The Standards Set Forth In The Certified LCP Or The Policies Set
Forth In The Coastal Act

For appeals challenging a project approval, the grounds for an appeal shall be limited to an allegation that the
development does not conform to the standards set forth in the certified local coastal program or the public access
policies set forth in the Coastal Act. (Pub. Res. Code § 30603)

i The CDP Does Not Conform To The Standards Set Forth In The City’s Certified LCP

As discussed above, the City amended the certified LCP in 2004 in order to obtain approval by the Commission for
the Headlands project. Specifically, the amended LCP states in Policy 5.31:

Recreation and access opportunities at public beaches and parks at Headlands shall be protected, and where
feasible, enhanced as an important coastal resource. Public beaches and parks shall maintain lower-coast
user fees and parking fees, and maximize hours of operation to the extent feasible, in order to maximize
public access and recreation opportunities. (emphasis added)

Further, as discussed above, Judge Trapp explicitly found that the City’s enactment of the Ordinance requiring the
gates and public access restrictions was merely “a pretext for avoiding the requirements of its local coastal
program.”

The CDP does not maximize hours of operation or maximize public access at the mid-strand and central strand
access. Additionally Judge Trapp held that the City’s attempts to restrict public access was a pretext for avoiding the
requirements of its Local Coastal Program. The City’s latest attempt to set restrictive hours still does not conform
with the hours of beach access set by the County that govern the Strands Beach (midnight to 5am). Therefore, the
CDP clearly does not conform to the standards set forth in the City’s certified LCP.

ii. The CDP Does Not Conform To The Standards Set Forth In The Coastal Act

It is the City’s responsibility to uphold the Coasta Act 8 30210 requirements for maximum public access protection
and enhancement. As discussed above, the City and the Commission negotiated amendments to the certified LCP as
a condition for the Commission’s approval of the Headlands project. These amendments included public access
requirements that maximize hours of operation and maximize public access. These amendments were required by
the Commission in order to bring the City’s LCP into conformity with the Coastal Act.

The CDP specifically violates the very amendments to the LCP intended to bring the LCP into compliance with
public access policies set forth in the Coastal Act. Therefore the CDP does not conform to the standards set forth in
the Coastal Act.

iii. The CDP Does Not Conform To The Precedent Set By Other California Coastal Cities

During the November 3™ City Council meeting, the City continuously likened this project to the Ackerberg beach
access in Malibu, relying on the precedent in that case despite the fact that the Commission had already sent a letter
distinguishing Ackerberg from this Strands Beach Headland development issue. In Ackerberg, the settlement of the
ten-year litigation with individual property owner Lisette Ackerberg resulted in a wheel-chair accessible accessway
from Pacific Coast Highway to Carbon Beach in Malibu and her payment of over $1.1 million to resolve the Coastal
Act claims. The large 121-acre development at the Strand at Headlands planned for over 115 individual residences is
situated very differently than the single house at issue in Ackerberg. The Mid and Central Strand Accessways are a
road and pathway, respectively, intended and built for public, joint use by many families and beachgoers to benefit
the Dana Point Community at large. In short, this is a large subdivision accessway with a designated parking lot at
the top end and not a one-off house off of PCH.
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Furthermore, the circumstance at Strands Beach is distinguishable from Ackerberg because there is a designated
Local Coastal Program Amendment that provided for the construction of the entire development project, only if the
required extensive accessways and hours were allowed for by the City and Developer. The Ackerberg property is far
from the master-planned development at Strands Beach, and there were no extensive LCPA beach access
requirements in the Malibu case. In the Strands Beach Headlands development, the extensive beach access was a
requirement imposed by the Commission in order for the developer to obtain a permit to build the large development
in the first place.

Finally, the beach access hours provided by the County of Orange (which regulates Strands Beach) is from 5 a.m. to
midnight. Other beaches in Southern California have hours similar to these or from 6 a.m. to 10 p.m. in some more
restrictive instances. (For instance, the neighboring City of Laguna Beach CDP 10-12 and Ordinance No. 1521
provides for beach access from 5 a.m. to 1 a.m. with an exception for access to and use of wet sand and 20 feet of
dry sand while undertaking recreation activities). California coastal municipalities are well aware of their
constitutionally-mandated responsibility to maximize public beach access, and strive to do so at other beaches up
and down the California coast.

4. Exhaustion Of Local Appeals Is Not Necessary Because The City Charges A Fee For The Filing Or
Processing Of Appeals

The process of appealing a local decision to the Commission cannot begin until all possible appeals to local
appellate bodies first have been made and exhausted, unless exhaustion is not required pursuant to an expectation
under Cal. Code Regs. 8 13573. (Cal. Code Regs. §13111). Pursuant to Cal. Code Regs. §13573(a)(4), exhaustion of
all local appeals shall not be required if the local government jurisdiction charges an appeal fee for the processing of
appeals.

The City of Dana Point maintains a website with information related to coastal development permits and the
corresponding appeals process. The website provides, in pertinent part:

Decisions by the Planning Commission regarding a CDP may be appealed to the City Council. The fees for
appeal of a Coastal Development Permit are $250.00 for projects involving a single-family residence and
$500.00 for all other types of projects.*

Thus, the requirement that local appeals procedures be exhausted prior to appealing to the Commission does not
apply since the City charges an appeal fee for the filing or processing of appeals.

In addition to the regulatory exemption which allows for direct appeal to the Commission, two judges have
explicitly ruled against the City’s efforts to restrict beach access here, finding the City’s action to be in violation of
the Coastal Act and the LCP. Judge Lewis specifically held that if the City continued to maintain the gates and/or
signage then the matter is appropriately within the jurisdiction of the California Coastal Commission.

The Surfrider Foundation objected to the current CDP before the City Council of Dana Point and is now appealing
to the Commission, as the state agency charged with protection of public beach access.

5. Conclusion

As demonstrated above, the City’s approval of the CDP is an appealable decision. Additionally, the CDP does not
conform to the standards set forth in the applicable LCP or the beach access policies of the Coastal Act.

For the above stated reasons we respectfully request a hearing on this matter and denial of the CDP.

! See: http://www.danapoint.org/index.aspx?page=267#52
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APPEAL FROM COASTAL PERMIT DECISION OF LOCAL GOVERNMENT (Page
4)

SECTION V. Certification

The information and facts stated above are correct to the best of my/our knowledge.

T

Angela T. Howe, Esq.
Signature of Appellant(s) or Authorized Agent

Date: 11/30/2015

Note: If signed by agent, appellant(s) must also sign below.

Section VI. Agent Authorization

I/We hereby
authorize

to act as my/our representative and to bind me/us in all matters concerning this appeal.

Signature of Appellant(s)

Date:
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April 6, 2016

California Coastal Commission
45 Fremont St.
San Francisco, CA 94105

Re: Settlement Agreement and Settlement Cease and Desist Order No. CCC-16-CD-02
(City of Dana Point, Orange Co.)

Dear Members of the Coastal Commission:

As an organization participating in advocacy for coastal conservation issues on the California
Coast, the Sierra Club strongly supports the Coastal Commission staff recommendation to
approve and sign the Settlement Agreement and Settlement Cease and Desist Order No. CCC-
16-CD-02. This issue has been ongoing since the first appeal to the Commission in 2010 and
has been in litigation for six years. The current Settlement Agreement would bring closure to
the issue of beach access at the Strands and allow coastal advocates to focus on other more
pressing issues. Through diligent efforts, expertise, and dedication demonstrated by the Coastal
Commission staff, coastal advocates, and other concerned citizens, this issue has finally come
to a favorable settlement which honors the Coastal Act’s intent to maximize access to precious
coastal resources.

Specifically, this agreement:

. Ensures that there will be access from 5am until 10pm on the Mid-Strand and Central
Strand accessways, which were at the heart of the controversy.

. Stipulates that the gates over the access ways must be either removed or locked
open. The City of Dana Point has agreed to delete its prior approval of gates on the Mid-
Strand and Central Strand Beach Access. However, the City of Dana Point may go
before the Commission to seek a Local Coastal Plan Amendment for the gates.

. Guarantees public access on the South Strand Switchback Trail and on the lower Strand
Revetment Walkway to be open for 24 hours a day.

As for other benefits of the Settlement Agreement, the City of Dana Point has agreed to the
following:

. Construction of two more connector trails, the “Trail Connection to Selva” and the “Trail
Connection” for access and a public view overlook platform. It will be important to
monitor Pocket Mouse populations and habitat value in this area before completing this
trail connector.
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Page 2
Sierra Club
Cease and Desist Order No. CCC-16-CD-02

» Installation of two new bike racks at the top of the Mid-Strand Accessway and the top of
the South Strand Switchback Trail and install six cement-cast benches along the
Revetment Trail. We would also suggest considering bike racks at the Interpretive
Center.

 Development of a mobile applications linkage to Coastal Commission beach access and
public amenity information, as well as enhancement of the Commission’s web-based
application.

e Additional signage, including two informative signs regarding coastal issues, five coastal
access signs and four way finding signs.

* Atleast $25,000 per year for six years to fund an educational program in conjunction
with Surfrider Foundation at the Ocean Institute, with the objective of providing children
from Southern California, and in particular from Title 1 schools, with learning
opportunities relating to public access and marine conservation at Strands Beach, such
as the impacts on coastal resources associated with global warming, sea level rise, and
marine debris.

Special thanks to the Coastal Commission staff for their diligent efforts in coming to a
reasonable and beneficial settlement that upholds the Coastal Act. The Sierra Club’s
Headlands task force worked hand-in-hand with Surfrider for many years and appreciate all their
hard work over the past six years to resolve this issue.

Respectfully,

David Grubb, Chair, Sierra Club California Coastal Committee

Copy: Jack Ainsworth, CCC
Andrew Willis, CCC
Lisa Haage, CCC
Angela Howe, Surfrider
Celia Kutcher, Sierra Club/California Native Plant Society
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Item F 7.5 Settlement Agreement and Settlement Cease and Desist Order
No. CCC-16-CD-02 (City of Dana Point, Orange Co.) April 15,2016

April 6,2016
Honorable Commissioners and Coastal Commission Staff,

As an active participant, I submitted the original appeal and produced and presented the
Barnes Exhibits at Dana Point City Council and Coastal Commission sessions; and
attended district and appeals hearings in Orange County and San Diego.

Barnes Exhibits used in Coastal Commission and Surfrider Foundation litigation
(photographs, maps, charts, graphs, police logs, police reports, spreadsheet(s) daily,
monthly, and yearly daylight hours that gates were locked shut), held steadfast and
prevailed throughout all of the judgments of this litigation.

Through diligent teamwork, expertise, and perseverance as demonstrated by the Coastal
Commission, Surfrider Foundation, and concerned citizens, public access to the beach
will be protected and preserved, an honorable legacy for generations to come.

Special thanks to the Coastal Commission and Surfrider Foundation for upholding the
Coastal Act.

Please approve and sign the Settlement Agreement and Settlement Cease and Desist
Order No. CCC-16-CD-02.

Respectfully,

/Wé/ Y

Vonne Barnes
13 Montilla
San Clemente, CA 92672
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Exhibits to Barnes letter
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Exhibits to Barnes letter (cont.)
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April 7, 2016

Andrew Willis

Southern California Enforcement Supervisor
California Coastal Commission

200 Oceangate, 10" Floor

Long Beach, CA 90802

Re: Settlement Agreement/Settlement Cease and Desist Order No. CCC-16-CD-02;
Notice Regarding Possible Construction of “Trail Connection to Selva Road”

Dear Mr. Willis:

The Center for Natural Lands Management (CNLM) owns the Dana Point Preserve
(Preserve) property in the City of Dana Point, CA (City). Our nonprofit mission is to
protect imperiled species and their habitats in perpetuity. The Preserve was acquired
through a generous charitable contribution to CNLM from the Harry and Grace Steele
Foundation for that purpose.

| have recently become aware that one of the proposed settlement terms between City
and the California Coastal Commission states, at Section 23.0 (Settlement of Claims),
that, as an alternative mitigation measure, the City may process a local coastal
development permit, in part, for the ‘...construction of the “Trail Connection to Selva”...’
on CNLM'’s Preserve.

In brief, given our mission and obligations as the property owner, CNLM will neither
participate in a permit application nor consent to the construction of such an
“improvement” on our Preserve.

| understand this letter will be placed on record for the above matter.

Please advise if you should have any questions.

Sincerely,

David R. Brunner
Executive Director
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- .'"*_CALIFORNIA COASTAL COMMISSION

" 'STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY ' EDMUND G. BROWN JR., GOVERNOR

200 OCEANGATE, SUITE 1000
'LONG BEACH, CA 90802
. TELEPHONE (562) 590- 5071
FAX (562) 590- 5084

" March 22, 2016

Headlands Reserve LLC
~.c/o Craig Collins
707 Wilshire Blvd., Suite 4880
Los Angeles, CA 90017

| Subject: Dana Point Headlands Coastal Access
‘Dear Mr. Collins:

.- We are in receipt of your letter dated March 7, 2016, which, amongst other things, asks again
why Commission staff is not placmg the matter of your client’s alleged Coastal Act violations on
the Commission’s next agenda As'you know, we have previously responded to this both in
writing and in our telephone conversations. In further response, I note that our general practice
is not to bring a contested proposed order to the Commission without first exploring the
possibility of a collaborative approach. As the City of Dana Point has actively engaged in
discussions with staff to resolve the Commission’s claims against the City through a consensual

- agreement, and as we prepare to bring such an agreement to the Commission for approval at the
- Commission’s April meeting, we have, as of late, focused our efforts on working with the City.

As we work with the City, we continue to await a response from you as to whether you wish to

answer the sorts of questions that staff posed in our letter to you dated March 3, 2016 (top of

page 2) or otherwise engage with us over the possibility of a collaborative approach that

addresses your client’s liability for the Coastal Act violations at issue in a way that is consistent

with the Coastal Act. As we stated in that letter, we are willing to consider information relevant
“to the liability of your client, and to that end, posed questions that would assist us in analyzing
‘those issues. We have not heard back from you on those questions.

However, our top priority regarding this site is ensuring that maximum public access remains
 available, not resolving the various liabilities of every potentially liable party. As to your

question regarding outstanding issues, we would again refer you to the top of page 2 of our last

letter for an explication of some of the more critical factual issues. To briefly contextualize and

summarize our questions posed in that letter, which we repeat in large part herein, we noted that
“we issued a notice of intent to commence enforcement proceedings to your client-based on the
-understanding that your client installed gates across accessways at the Headlands development

and had at least some role in the maintenance and management of the gates. We noted then, and

this remains the case, that we are happy to review any evidence that you would like to provide to
" the contrary. In particular, we would be interested in information regarding who had ownership

! You also continue to assert that your client has a “statutory right to a timely hearing.” I assume this is a reference
“to your belief that Coastal Section 30812 provides your client with such a right. Please see our letter dated January
.. - 29,2016 for an explanation as to why Section 30812 does not provide such a right in this case. In short, we reiterate
that the time period provided by that section has not been triggered.




Headlands Reserve/Mr. Collins
March 22, 2016
Page 2 of 2

and control of the real property and the gates at all relevant times since the installation of the
gates, including who retained the services of, or exercised control over, any party involved in
maintaining and/or operating (1nc1ud1ng locking and unlocking) those gates. Please note that
although we asked in our March 3™ letter for information regarding the installation of the gates,
to flesh out any additional details, the record appears to be clear that, on your client’s own
admission, your client installed the gates at issue. As staff has explained throughout the extensive
communications regarding this issue, the required coastal development permit for installation
and operation of these gates was not applied for (prior to commencement of these proceedings)
nor obtained, and we have seen no persuasive evidence to the contrary. Indeed, part of the
proposed settlement with the City 1ncludes an agreement to now seek authorlzatlon of these gates
after the fact.

You also suggest in your letter that staff is making representations regarding your client’s
position to the Commission and in doing so attempting to prejudice the Commission. To be clear,
Commission staff is not communicating with the Commission on the issue, asit is a pending
enforcement case, and in that context, the Coastal Act does not authorize communications with
Commissioners outside of a public proceeding, as will be explained in greater details i ina
forthcoming letter respondmg to your March 10 letter.

As we have noted in multiple letters and discussions, we are open to a genuine discussion of a
consensual resolution of this matter, i.e. one that would comprehensively resolve the
Commission’s claims against your client for the Coastal Act violations at issue. However, as of
yet, we have not received any indication from youofa wﬂhngness to enter meamngful
discussions.

Despite this, although time is of the essence, as the April Commission hearing is fast
approaching, if the terms of an agreement with the City can be modified to include resolution of
your client’s liabilities, without disrupting the fundamental intentions of such an agreement,
we’d be happy to discuss your client’s involvemerit in such an agreement. Please do not hesitate
to contact me at (562) 590-5071 to discuss options for a consensual resolution.

Sincerely,

Andrew Willis
Enforcement Supervisor

ce:
Lisa Haage, Chief of Enforcement, CCC
Alex Helperin, Senior Staff Counsel, CCC



S;IATE Ol;' CALIFORNIA—NATURAL RESOURCES AGENCY EDMUND G. BROWN JR., GOVERNOR

CALIFORNIA COASTAL COMMISSION

200 OCEANGATE, SUITE 1000
LONG BEACH, CA 90802
TELEPHONE (562) 590- 5071
FAX (562) 590- 5084

April 1,2016

Strand Homeowners Association
¢/o Timothy V. Kassouni

621 Capitol Mall, Suite 2025
Sacramento, CA 95813

Subject: Dana Point Headlands Coastal Access
Dear Mr. Kassouni:

Thank you for your patience while staff worked toward preparing this response to your March 3™ and
March 17" letters. As the City of Dana Point has actively engaged in discussions with Coastal
Commission staff to resolve the Commission’s claims against the City for public access violations at
The Strand at the Headlands through a consensual agreement, our priority has been to work with the
City to address access issues and resolve impediments to public access. Therefore, as the City has been
engaging with us, and we have had an opportunity to address these issues and are preparing to bring
such an agreement with the City to the Commission for approval at the Commission’s April meeting, we
have, as of late, focused our efforts on working with the City.

No NOI for a NOVA

In your letters you assert that the Commission was obligated to schedule a hearing on recordation of a
Notice of Violation of the Coastal Act (“NOVA”) at its March 2016 meeting, pursuant to Public
Resources Code section 30812, Section 30812 does not apply in the way in which you assert, for the
reasons below, and in fact, the Commission is not obligated to schedule a hearing on recordation of a

- NOVA at this time. That said, it is certainly our preference to resolve this matter quickly and amicably.
As we have said in past communications, we are happy to meet with you to see if we can reach a
consensual resolution of this matter through a “consent order” that we would present to the Commission.
The consent order option is described in more detail in our November 3, 2015 Notification of Intent
(“NOTI”) to Commence Cease and Desist Order and Administrative Civil Penalties Proceedings.

Regarding your assertion related to Section 30812, first, the Commission’s November 3, 2015 NOI
provides notice of the Executive Director’s intent to begin specific proceedings (those arising under
Sections 30810 and 30821) — it does not include a notice of intent to record a NOVA. Nowhere in the
letter does staff state that the Executive Director is commencing the process to record a NOVA. This
silence stands in contrast to explicit statements that the Executive Director is commencing proceedings
to issue a cease and desist order and administrative penalty proceedings. For instance, see page 4, “I am
issuing this notice of intent to commence cease and desist order proceedings...”, and page 8, “Please
consider this letter to reiterate those concerns, and to constltute notice of our 1ntent to pursue remedies,
including administrative penalties pursuant to Section 30821.”"

! Please note that a NOVA does not constitute a “remedy” under the Coastal Act. Instead, it is a mechanism for providing
notice that a violation of the Coastal Act exists on a property, and is purely informational. :




Mr. Kassouni
April 1,2016
Page 2 of 3

In addition, under the provisions of Section 30812(a), formal proceedings under Section 30812 begin
with the issuance of a “notification of intention to record a notice of violation.” However, 30812(g)

- states that the Executive Director may not invoke the procedures of the section “until all existing
administrative methods for resolving the violation have been utilized and the property owner has been
made aware of the potential for the recordation of a notice of violation.” That states two preconditions
to commencement of the formal NOVA process. Accordingly, Commission staff often sends outa
preliminary notice (to make a property owner aware of the potential for the recordation of a NOVA) and
encourages informal resolution (as a way of seeking to utilize administrative methods to resolve the
violation) before invoking the formal procedures of 30812, which, again, begin with the “notification of
intention to record a notice of violation” described in Section 30812(a). The November 3, 2015 NOI
was intended to provide that preliminary notice with respect to the possibility of recording a NOV A, but
not to trigger any formal hearing process. Notice that the subject line of the November 3 letter states
that it is a “Notification of Intent to Commence Cease and Desist Order and Administrative Civil
Penalties Proceedings.” It intentionally says nothing about recordation of a NOVA. By contrast, the
last full section on page 8 states “Notice of Violation of the Coastal Act,” without any reference to an
intention to begin formal proceedings.

For your reference, an actual notification of intent to record a NOVA would take a much different form
than the single sentence in the NOI that references the Executive Director’s authorityto record aNOVA.
Perhaps most notably, it would, as provided for in the Coastal Act, include language that Section
30812(b) requires in an effective notification of intent to record a NOVA, including language that
identifies the response procedure if a property owner objects to recordation of a NOVA, and indicates
that if the property owner fails to object, the NOVA will be recorded in the county in which the violation
at issue is located.

The NOI to commence cease and desist order and administrative penalty proceedings does not include
the language required by Section 30812 noted above, which is the case since the NOI to'commence
cease and desist order and administrative penalty proceedings does not constitute, nor was it staff’s
intent for it to constitute, an NOI for a NOVA. Instead, the purpose of the references to a NOVA in the
November 3" NOI was to, pursuant to Section 30812(g), make the property owner aware of the potential
to record a NOVA prior to commencing proceedings to record a NOVA.

Avenues for resolution

Although proceedings to record a NOVA pursuant to Section 30812 have not been formally initiated
here, that section deals with one limited means (i.e. objection to recordation of a NOVA) for an alleged
violator to represent their position before the Commission. Other, avenues, which are indeed available to
the Strand Homeowners Association (“HOA”), have been made available to HOA, as described below.
You assert in your letter that Commission staff said in an email that it has no intention to agendize this
matter. Staff said no such thing. We did not schedule the matter for March hearing, and conveyed as
much to you in the emall

It is staff’s position that the HOA has undertaken unpermitted development activities that constitute
violations of the Coastal Act, including the use of private security guards to enforce illegal public access
restrictions. Based on our understanding of the facts, we have notified the HOA of our intent to initiate
cease and desist order and administrative penalty proceedings with respect to these violations pursuant
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to Section 30810 and 30821 of the Coastal Act, and have therefore provided the HOA with the
opportunity to respond to these allegations, and would be happy to discuss this with you further. If there
were to be a hearing on these matters including the HOA, your client will further be provided the
opportunity to participate as provided for in the Coastal Act and the Commission’s regulat1ons

Ample time provided for a response

You also assert in your March 3™ Jetter that you were not given adequate time to submit an Statement of
Defense (“SOD”) form in response to the NOI. The Commission’s regulations provide for a specific
length of time to respond to an NOI via an SOD (20 days)(see Section 13181 of the Commission’s
regulations, Wh1ch are in Title 14 of the California Code of Regulations). The response deadline set in
November 3™ NOI (November 24, 2015) complied with this standard. Moreover, in response to your
requests, staff extended this deadline twice, ultimately to February. 12 2016. Thus, you have been
provided with more than sufficient time to respond. Although staff did not simultaneously commit to
scheduling this matter for a hearing, it was eventually necessary to forego any further extensions, in
order for staff to consider the evidence provided by the parties and to determine the best option and
timing for going forward and addressing the impacts to public access that have occurred as a result of
the violations at the site. Indeed, with a full set of facts at our disposal, staff was able to reach an
agreement with the City to resolve the Commission’s claims against the City in an expedited fashion.

As we have noted in multiple letters and discussions, we are open to a genuine discussion of a
consensual resolution of this matter, i.e. one that would comprehensively resolve the Commission’s
claims against your client for the Coastal Act violations at issue. However, as of yet, we have not
received any indication from you of any willingness on the part of your client to enter meaningful
discussions. Despite this, although the April Commission hearing is fast approaching, if the terms of an
agreement with the City can be modified to include resolution of your client’s liabilities, without
disrupting the fundamental intentions of such an agreement, we’d be happy to discuss your client’s
involvement in such an agreement. Of course, if we are able to reach a consensual resolution of the
Coastal Act violation at issue with the HOA, a contested hearing will not be necessary, and Commission
staff and the HOA would be in the position to jointly present a consent order to the Commission.

Please do not hesitate to contact me at (562) 590-5071 to discuss options for a consensual resolution.
Sincerely,

C—t—

Andrew Willis
Enforcement Supervisor

cc:
Lisa Haage, Chief of Enforcement, CCC
Alex Helperin, Senior Staff Counsel, CCC
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STAFF REPORT: RECOMMENDATIONS AND FINDINGS FOR
ISSUANCE OF SETTLEMENT AGREEMENT AND
SETTLEMENT CEASE AND DESIST ORDER

Settlement Cease and Desist Order No.:
Related Violation File:

Location of Properties:

Owners of the Properties:

Description of Alleged Violations:

Entity Subject to this Order:

CCC-16-CD-02
V-5-09-026

Public parks and accessways, including Strand
Vista Park, South Strand Switchback Trail, Mid-
Strand Beach Access, Central Strand Beach Access,
and Strand Beach Park, located on numerous
properties within the Dana Point Headlands project,
Dana Point, Orange County, also identified by
Assessor’s Parcel Nos. 672-092-03, 672-591-09,
672-641-44, 672-641-45, 672-651-24, 672-651-43,
672-651-44, and 672-651-46.

City of Dana Point, County of Orange,
and The Strand Homeowners Association

Closure of public beach accessways through
establishment, via the adoption of municipal
ordinances, and enforcement of hours of operation;
including by implementing such enforcement
mechanisms as the maintenance of signs indicating
hours of operation and the maintenance and
operation of gates across certain accessways; all of
which affects access to the coast.

City of Dana Point
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Substantive File Documents: 1. Public documents in the Cease and Desist Order
file No. CCC-16-CD-02.

2. Exhibits 1 through 14 of this staff report.

CEQA Status: Exempt (CEQA Guidelines (CG) 88 15060(c)(2)
and (3)) and Categorically Exempt (CG 88§
15061(b)(2), 15307, 15308, and 15321).

SUMMARY OF STAFF RECOMMENDATION

The Settlement Agreement and Settlement Cease and Desist Order (“Settlement Agreement”)
described herein is a result of the efforts of the parties to this Settlement Agreement to work
diligently to find an amicable solution to address and resolve various access-related issues at the
Dana Point Headlands site. Staff appreciates the efforts of the City of Dana Point to reach this
agreement and recommends that the Commission approve the proposed Settlement Agreement
(Exhibit 1) described in more detail herein.

The Settlement Agreement addresses the daily temporal closure of beach accessways located at
the Headlands development in Dana Point, which was effectuated by various activities, including
through the adoption of municipal ordinances that established limited hours of use of the beach
accessways, and installation and operation of gates at the entrances to the beach accessways, all
of which occurred without the necessary coastal development permits.

These activities occurred within and adjacent to the residential subdivision component of the
Headlands development known as The Strand at the Headlands (Exhibit 2). The history of
planning and enforcement activities at the site is extensive, with many parties involved, but, by
way of a brief background, in January 2004, the Commission certified an Amendment to the
Dana Point Local Coastal Program. This Amendment provides comprehensive policies for the
Headlands development, including the requirement for providing the accessways that are the
subject of these proceedings, and which are described in more detail below. The Headlands
development also includes subdivision of 121.3 acres, grading and construction for 118 single-
family homes, and parks and open space. Subsequent to certification of the HDCP, the City of
Dana Point (“City”) approved a Coastal Development Permit? (the “CDP”) in February 2005,
which authorized Headlands Reserve LLC (“the Developer”) to build The Strand at the
Headlands, and other components of the Headlands development. Conditions of the CDP
required construction of the accessways at issue and their dedication to the City.

The Developer completed construction of the parks and accessways at the Headlands
development in 2009 and dedicated the parks and accessways as built to the City, some in the
form of dedication in fee and some in the form of dedication of easements. These accessways

! Amendment No. DPT-MAJ-1-03. This amendment is largely captured in one document, the Headlands
Development and Conservation Plan or “HDCP”.
2 CDP No. 04-23.
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cross property within The Strand at the Headlands residential subdivision now owned by The
Strand Homeowners Association (“HOA”). The accessways affected by the closures at issue are
the walkway in Strand Vista Park, Mid and Central Strand Beach Accessways, South Strand
Switchback Trail, and the revetment top walkway at Strand Beach Park (collectively, Strand
Access Areas) (Exhibit 3). The Strand Access Areas generally were designed to provide public
access to the coast at The Strand at the Headlands.

The closure of the Strand Access Areas was effectuated, in part, through the adoption of City
ordinances® in May 2009 and March 2010. These ordinances established hours of operation for
the Strand Access Areas that restricted coastal access, including during daylight hours, and were
put in place without the necessary authorization under the Coastal Act or City of Dana Point
Local Coastal Program. The hours set by the ordinances were as follows: Strand Vista Park,
which is a bluff top park and walkway [6am-10pm], Mid and Central Strand Accessways [8am-
5pm from October to April and 8am-7pm from May to September], South Strand Switchback
Trail [sunrise to sunset], and Strand Beach Park [sunrise to sunset]. Thus, as an example, on June
25™ each year, the most accessible beach accessways from the center of the public parking lot at
The Headlands were not unlocked in the morning until 2 hours and 47 minutes after dawn, and
were locked closed again in the evening 1 hour and 33 minutes before dark .* That means that
more than 4 hours of daylight access via these accessways was being lost to the public.

The limits on the hours of operation were enforced through, amongst other actions: 1)
installation of gates at the Mid and Central Strand Accessways by the Developer, 2) daily
locking of said gates; and 3) installation of signs displaying the limited hours when the gates
would be open (Exhibit 5). These activities, along with the establishment of the hours of closure
created via the ordinances, constitute the activities that are the subject of this Settlement
Agreement (hereinafter referred to collectively as the “Subject Activities”).

Staff initially learned of the Subject Activities in October, 2009 and notified the City by letter
that month that it considered the activities noted above to be development that required
authorization pursuant to the Coastal Act, and for which no authorization had been obtained.
Over the several years since then, Staff and the City have disagreed over the application of the
HDCP and the CDP to the Subject Activities and whether the 2009 and 2010 City ordinances,
passed without any Coastal Act review, provided legal authorization for the Subject Activities. In
2010, Commission staff took the position that the City’s adoption of the 2010 ordinance and
treatment of that ordinance as providing an exemption for the Subject Activities was an
appealable exemption determination. Appeals were filed, and in May, 2010, this Commission
found that exemption determination to be erroneous. The City challenged that action, and
Surfrider Foundation (“Surfrider”) challenged the City’s nuisance declaration, both in Orange
County Superior Court. The cases were consolidated, trials were conducted, judgments were
entered and appealed, and litigation is still ongoing. A more detailed history of that discourse

¥ Nos. 9-05 and 10-05 (Exhibit 4, 10-05 only).

*In addition, this example of the number of daylight hours when the accessway was closed does not even account for
the nighttime hours during which the public commonly makes use of the coast, for night diving, surfing, fishing
walking and exercising, etc. In no way though is this intended to discount the value of nighttime access to the coast.
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and associated actions, as well as notice of the alleged violations provided to the Developer and
HOA, is summarized below in Section V.

The proposed Settlement Agreement provides a mutually-agreeable path to resolution of the
disagreements regarding the application of the HDCP and the CDP to the Subject Activities,
including by addressing the litigation that ensued from the disagreements. In brief, the City has
agreed, through this Settlement Agreement, to remove the gates, unless they obtain Coastal Act
authorization for the gates. In the interim, the gates will be locked open 24 hours a day, and
components of the gates that increase their visual mass will be removed to make the gateways
less imposing to pedestrians and to provide a more obvious accessway. Also, the proposed
Settlement Agreement provides for unrestricted access at the Strand Access Areas, unless and
until hours of operation are authorized under the Coastal Act. Moreover, agreement provides that
if the City seeks such authorization, the City will propose expanded hours for access that greatly
increase the hours, in terms of length of time the accessways will be open to the public, from
those put in place through the municipal ordinances passed by the City and which gave rise, in
part, to this action. In fact, pursuant to the agreement, certain accessways, as well as the coast
fronting the Headlands development, will be open to the public 24 hours a day.

More specifically, the City, through this Settlement Agreement, has agreed to resolve its liability
for all Coastal Act violation matters addressed herein, including resolving civil liability, to the
extent applicable, under Coastal Act Sections 30820, 30821 and 30822. By entering into the
Settlement Agreement, the City, although not admitting to any wrongdoing or liability under the
Coastal Act, has agreed, pursuant to the terms of the agreement, to a number of provisions
increasing access in the area for the general public, including to do the following: 1) lock open
existing gates and refrain from operating gates at the Strand Access Areas, unless and until
authorized pursuant to the Coastal Act, 2) modify gateways at the Strand Access Areas to make
their appearance more welcoming to the public, 3) provide unrestricted access at the Strand
Access Areas, unless and until hours of operation are authorized pursuant to the Coastal Act, 4),
provide, in perpetuity, 24 hour access to Strand Beach; 5) provide a combination of funds to
coastal programs for children at Title 1 schools and/or construction of new trails at the
Headlands Reserve, 6) install enhanced public access and interpretive signage at the Strand
Access Areas, 7) install bike racks and benches at the Strand Access Areas, 8) develop web-
based coastal access information in cooperation with Commission staff that highlights the public
access amenities available at the Headland development, and 9) dismiss the pending litigation.

This Settlement Agreement does not resolve the Commission’s claims against the Developer or
the HOA for the alleged Coastal Act violations described herein or associated alleged violations.
Commission staff is open to working with Headlands and the HOA to reach a full resolution.
Staff has met and discussed options for resolution with the Developer and the HOA, but if efforts
going forward are not fruitful, Staff will evaluate future options to address the Developer and
the.

Staff recommends that the Commission issue the Settlement Agreement to address the City’s
liability for the Subject Activities and to set a path of future cooperation with the City.



CCC-16-CD-02 (Dana Point)

TABLE OF CONTENTS
l. MOTION AND RESOLUTION. ..., 6
I, JURISDICTION. ... 6
[HI. COMMISSION’S AUTHORITY ... 6
IV. HEARING PROCEDURES... Y
V. FINDINGS FOR SETTLEMENTAGREEMENT ...................................... 7
A. DESCRIPTION OF THE PROPERTIES ...ttt ttn et ttiiiiessesiiiee et aae teeaesesinanes ennaan 7
B. DESCRIPTION OF SUBJECT ACTIVITIES.. vt e 8
C. PLANNING AND ENFORCEMENT HISTORY FOR THE PROPERTIES AND
SURROUNDING AREA. ...ttt tt et ettt te et aae ae et aa e et e e e et e s eae et e eaeeeans 8
D. BASIS FOR ISSUANCE OF AGREEMENT ... ettt et et ettt eieeiee e et et e aae eenens 13
E. ORDER IS CONSISTENT WITH THE COASTAL ACT ...ttt it iieieieiiei e e e ene e 15
F. CALIFORNIA ENVIRONMENTAL QUALITY ACT ..ot viiieieviiieine e veieeenn 20 16
G. SUMMARY OF FINDINGS OF FACT .ttt tten vt tee e eaeitete eanen eaeennenaneennnenas 17
EXHIBITS
Exhibit 1 Proposed Settlement Agreement
Exhibit 2 Vicinity Map of The Strand at the Headlands development
Exhibit 3 Map of Strand Access Areas
Exhibit 4 Ordinance No. 10-05 and Staff Report
Exhibit 5 Photographs of Unpermitted Sign and Gate
Exhibit 6 CCC Letter October 20, 2009
Exhibit 7 City Letter November 5, 2009
Exhibit 8 CCC Letter November 20, 2009
Exhibit 9 June 2, 2011 Trial Court Judgment in City v. CCC
Exhibit 10 July 29, 2011 Trial Court Judgment in Surfrider v. City
Exhibit 11  June 1, 2011 Trial Court Order in Surfrider v. City
Exhibit 12  June 17, 2013 Appellate Court Decision in City v. CCC
Exhibit 13  September 17, 2015 Trial Court Statement of Decision in City v. CCC
Exhibit 14 November 3, 2015 Notification of Intent to Commence Cease and Desist Order

and Administrative Civil Penalties Proceedings



CCC-16-CD-02 (Dana Point)

l. MOTION AND RESOLUTION
Motion 1: Settlement Cease and Desist Order

I move that the Commission issue Settlement Agreement and Settlement Cease and Desist
Order No. CCC-16-CD-02, pursuant to the staff recommendation.

Staff recommends a YES vote on the foregoing motion. Passage of this motion will result in
issuance of the Settlement Agreement and Settlement Cease and Desist Order. The motion
passes only by an affirmative vote of a majority of Commissioners present.

Resolution to Issue Settlement Agreement and Settlement Cease and Desist Order:

The Commission hereby issues Settlement Agreement and Settlement Cease and Desist
Order No. CCC-16-CD-02, as set forth below, and adopts the findings set forth below on
grounds that development has occurred without the requisite coastal development permit,
in violation of the Coastal Act.

1. JURISDICTION

The Commission has certified a Local Coastal Program (“LCP”) that covers the Properties.

Once the Commission has certified an LCP, the local government obtains jurisdiction for issuing
Coastal Development Permits (“CDPs”) under the Coastal Act, and it has inherent (police power)
authority to take enforcement actions for violations of its LCP.

In areas where a local government obtains permitting authority under the Coastal Act through the
Commission’s certification of an LCP, the Commission retains enforcement authority to address
violations of the local government’s LCP under the conditions set forth in and as specified in
Coastal Act Section 30810(a)(1)-(3). In this situation, the local government is a party to the
violation, and, thus, pursuant to Section 30810(a)(3), the Commission has jurisdiction over the
enforcement matters at issue.

I11. COMMISSION’S AUTHORITY

As described in more detail in Section V.D.2 of this staff report, the Subject Activities that have
occurred on the Properties meet the definition of “development” set forth in Coastal Act Section
30106 and LCP Section 9.75.040. Coastal Act Section 30600 and LCP Section 9.27.010 state
that, in addition to obtaining any other permit required by law, any person wishing to perform or
undertake any development in the Coastal Zone must obtain a CDP. The Subject Activities are
not exempt from permitting requirements, nor has a permit been obtained them, and thus the
Subject Activities were undertaken without a CDP, in violation of Coastal Act Section 30600
and LCP Section 9.27.010.

As such, the Commission has jurisdiction, and notwithstanding the acknowledgement by all
Parties that a disagreement exists with regard to the application of the HDCP and the CDP to the
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Subject Activities, the City agrees not to contest the legal and factual bases, the terms, or the
issuance of the attached Settlement Agreement.

IV. HEARING PROCEDURES
The procedures for a hearing on a Cease and Desist Order are outlined in 14 CCR Section 13185.

For a Cease and Desist Order hearing, the Chair shall announce the matter and request that all
parties or their representatives present at the hearing identify themselves for the record, indicate
what matters are already part of the record, and announce the rules of the proceeding, including
time limits for presentations. The Chair shall also announce the right of any speaker to propose
to the Commission, before the close of the hearing, any question(s) for any Commissioner, at his
or her discretion, to ask of any other party. Staff shall then present the report and
recommendation to the Commission, after which the alleged violator(s) or their representative(s)
may present their position(s) with particular attention to those areas where an actual controversy
exists. The Chair may then recognize other interested persons after which time staff typically
responds to the testimony and to any new evidence introduced.

The Commission will receive, consider, and evaluate evidence in accordance with the same
standards it uses in its other quasi-judicial proceedings, as specified in 14 CCR Section 13186,
incorporating by reference Section 13065. The Chair will close the public hearing after the
presentations are completed. The Commissioners may ask questions to any speaker at any time
during the hearing or deliberations, including, if any Commissioner chooses, any questions
proposed by any speaker in the manner noted above. Finally, the Commission shall determine,
by a majority vote of those present and voting, whether to issue the Settlement Agreement and
Settlement Cease and Desist Order. Passage of the motions below will result in issuance of the
Settlement Agreement and Settlement Cease and Desist Order.

V. FINDINGS FOR SETTLEMENT AGREEMENT?®

A. DESCRIPTION OF THE PROPERTIES

The Strand Access Areas are located within and adjacent to the residential community
component of the Headlands development known as The Strand at the Headlands. The Strand
Access Areas span the following properties located in Dana Point, Orange County: Assessor’s
Parcel Nos. 672-092-03, 672-591-09, 672-641-44, 672-641-45, 672-651-24, 672-651-43, 672-
651-44, and 672-651-46. The Strand Access Areas generally descend from public areas,
including roads, parks and a parking lot located on top of a coastal bluff, thread through The
Strand at the Headlands residential subdivision constructed on the bluff slope, and outlet at the
beach at the toe of the bluff known as Strand Beach (sometimes referred to simply as
Strands)(See Exhibit 3).

®> These findings also hereby incorporate by reference the preface of this staff report (“STAFF REPORT:
Recommendations and Findings for Settlement Agreement and Settlement Cease and Desist Order”) in which these
findings appear, which section is entitled “Summary of Staff Recommendation.”
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The Strand Access Areas consist of the following individual parks or accessways: Strand Vista
Park, Mid and Central Strand Accessways, South Strand Switchback Trail, and Strand Beach
Park. Strand Vista Park is a walkway and green strip that provides lateral access along the top of
the bluff, just inland of The Strand at the Headlands, as well as coastal views and recreational
opportunities. The South Strand Switchback Trail is an improved hiking trail that originates at
Selva Road and switchbacks down the natural bluff to the south of the residential subdivision. It
oulets at the south end of Strand Beach. The Mid and Central Strand Accessways descend from
Strand Vista Park through the residential subdivision. The Mid and Central Strands Accessways
join in the center of the subdivision. The accessways consist of staircases in the upper and lower
portions of its length and a sidewalk along an internal road in the center. These two accessways
join together part way down the bluff slope, and the combined accessway outlets at the center of
Strand Beach on the revetment top walkway designated by the HDCP as Strand Beach Park.
Strand Beach Park provides lateral access along the entire length of Strand Beach. The beach is
accessible via several staircases that link the revetment top walkway with the sand.

B. DESCRIPTION OF THE SUBJECT ACTIVITIES

This Settlement Agreement addresses activities, structures and materials on the Properties that
Staff has alleged constitute, or are present as a result of, development (as defined by Coastal Act
Section 30106) for which authorization under the Coastal Act was not received, though the City
does not agree. The alleged unpermitted development activities that are the subject of and
encompassed by this Settlement Agreement include closure of the Strand Access Areas through
establishment, via the adoption of Ordinances 09-05 and 10-05, and enforcement, of hours of
operation; including by implementing such enforcement mechanisms as the maintenance of signs
indicating hours of operation and the maintenance and operation of gates across the Mid-Strand
Beach Access and Central Strand Beach Access, including locking them closed on a daily basis,
often before sunset, and often unlocking them after sunrise; all of which Commission Staff
alleges result in the failure to provide for public access to the Strand Access Areas free of
limitation and obstruction, and are referred to herein as the “Subject Activities.”

C. PLANNING AND ENFORCEMENT HISTORY FOR THE PROPERTIES AND SURROUNDING AREA

Select permit and enforcement matters pertaining to the Subject Activities and/or Properties are
described below. This section outlines the, at times contentious, but ultimately collaborative,
progression of the parties from contrary positions to partnership.

In January 2004, the Commission certified Dana Point Local Coastal Program Amendment No.
DPT-MAJ-1-03%. This document provides comprehensive policies for the Headlands
development, including the requirement for the accessways that are the subject of these
proceedings. In certifying the HDCP, the Commission included the following policy in the LCP:

(Public Access) LUE, Goal 5, New Policy: Recreation and access opportunities at

® This amendment is largely captured in one document, the Headlands Development and Conservation Plan or
“HDCP”.
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public beaches and parks at the Headlands shall be protected, and where feasible,
enhanced as an important coastal resource. Public beaches and parks shall

maintain lower-cost user fees and parking fees, and maximize hours of use to the

extent feasible, in order to maximize public access and recreation opportunities.
Limitations on time of use or increases in user fees or parking fees shall be subject

to a coastal development permit. (Coastal Act/30210, 30212, 30213, 30221)[underlining
added for emphasis]

The City of Dana Point approved CDP No. 04-23 in February 2005, which authorized the
Developer to build The Strand at the Headlands and other components of the Headlands
development. Conditions of this CDP required construction of the Strand Access Areas and their
dedication to the City.

In May 2009, the City adopted Ordinance No. 09-05, in order to establish hours of operation of
parks and public facilities within the City, including the Strand Access Areas. Commission staff
has maintained throughout this progression to settlement that the City did not undergo any of the
required Coastal Act-related procedures in conjunction with the adoption of this ordinance, nor
did it coordinate with the Coastal Commission or issue itself a CDP for the change in intensity of
use of the area and change in access to the water that would flow from the implementation and
enforcement of the ordinance.

On October 7, 2009, during a site visit with the City, Commission staff observed that gates had
been installed at the Mid-Strand and Central Strand Beach accessways. Staff also observed
several signs that restricted public use of the Strand Access Areas to specific daylight hours.

By letter dated October 20, 2009 (Exhibit 6), and a Notice of Violation letter dated November
20, 2009 (Exhibit 8), Commission staff explained the reasoning behind its position that the
Subject Activities are inconsistent with the City’s LCP and the Coastal Act and that, in any
event, they required a CDP.

The City responded to Commission staff’s October 20" letter by letter dated November 5, 2009
(Exhibit 7), in which it explained its position that the Headlands project had been implemented
in full conformance with the HDCP, that no CDP was necessary to establish hours of operation
of the Strand Access Areas as the City’s authority to set hours was acknowledged in the HDCP,
and that no violations of the HDCP had occurred.

On December 16, 2009, Commission staff met with representatives of the City and the
Developer to discuss resolution of the matter. Commission staff again met with the City on
February 18, 2010, at the Headlands project site to discuss the Subject Activities. Staff
subsequently mailed to the City a letter, dated March 4, 2010, in which staff memorialized the
meeting and restated its concerns about the Subject Activities.

Nuisance Abatement Ordinance

On March 22, 2010, the City adopted a Nuisance Abatement Ordinance, No. 10-05 (“Nuisance
Abatement Ordinance™), as an “urgency ordinance”, in which the City concluded that public
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nuisance conditions exist in the area of the Strand Access Areas. The Ordinance established
hours of operation for the South Strand Switchback Trail, Strand Beach Park, the Mid-Strand
Beach Access and the Central Strand Beach Access, and reaffirmed hours set for Strand Vista
Park by Ordinance No. 09-5, within the Headlands development. The City staff report for the
Nuisance Abatement Ordinance removed any doubt as to the purpose, saying the action was
designed to eliminate “any question as to whether the Council’s adoption of Ordinance 09-05
and this Urgency Ordinance are exempt from the Coastal Act [based on the nuisance exemption
in 30005(b)].”

Commission staff determined, in part on the basis of the staff report statements cited above, that
the City’s March 2010 action included an “exemption determination.” Because Section 30625(a)
of the Coastal Act states that *. . . any appealable action on a coastal development permit or
claim of exemption for any development by a local government or port governing body may be
appealed to the commission,” Commission staff opened an appeal period for appeals of the
City’s exemption determination. Appeals were filed both by members of the public and by
Commissioners, and the Commission conducted a public hearing on May 13, 2010, and found
that the Nuisance Abatement Ordinance was not exempt from the permitting requirements of the
Coastal Act.

Litigation History

On May 24, 2010, the City filed a petition for writ of mandate in City of Dana Point v.
California Coastal Commission (San Diego County Superior Court Case No. 37-2010-
00099827-CU-WM-CTL)), challenging the Commission’s exercise of appellate jurisdiction to
review the City’s Nuisance Abatement Ordinance and seeking to enjoin the Commission’s
exercise of its authority. On June 17, 2010, the Surfrider Foundation filed a petition for writ of
mandate and complaint for declaratory and injunctive relief in Surfrider Foundation v. City of
Dana Point (San Diego County Superior Court Case No. 37-2010-00099878-CU-WM-CTL),
challenging the City’s Nuisance Abatement Ordinance. The cases were consolidated. On June
2, 2011, the Superior Court entered judgment in the first case (Exhibit 9), ruling that the
Commission lacked jurisdiction to adjudicate the validity of the City’s Nuisance Abatement
Ordinance, but further ruled, in the second case (Exhibit 10), that the Nuisance Abatement
Ordinance was, in fact, invalid, and in the associated order (Exhibit 11), the Court granted
declaratory relief to Surfrider, that to the extent the City continued to maintain the gates/and or
signage, the matter would be within the Commission’s jurisdiction for further action. The
Commission appealed the judgment in the first case, and the City appealed the judgment in the
second case.

On June 17, 2013, the Court of Appeal issued a published decision on the appeal of the first case,
in City of Dana Point v. California Coastal Com. (2013) 217 Cal.App.4™ 170 (“Dana Point”),
while holding the appeal of the second case in abeyance (Exhibit 12). The Dana Point decision
held that the City’s legislative action in adopting the Nuisance Abatement Ordinance was not the
sort of claim of exemption over which the Commission had appellate jurisdiction, while
simultaneously holding that the trial court erred in restricting the Commission from exercising
jurisdiction over the development mandated by the Ordinance without first determining whether
the City was acting properly within the scope of the nuisance abatement powers reserved to it
under Coastal Act Section 30005(b). It thus held that the Commission may take enforcement

10
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action to address the City’s Nuisance Abatement Ordinance if the City’s action in declaring the
nuisance was a pretext for avoiding its obligations under the LCP. Accordingly, it remanded the
case to the Superior Court to further determine whether the City properly and in good faith
exercised its nuisance abatement powers in adopting the ordinance.

On October 6, 2015, following a court trial on remand, the San Diego County Superior Court in
Case No. 37-2010-00099827-CU-MC-CTL entered judgment for the Commission (Exhibit 3),
ruling that the City did not properly and in good faith exercise its nuisance abatement powers.
Specifically, the court found that the City “was not acting within the scope of section 30005,
subdivision (b) of the Coastal Commission Act in adopting the Nuisance Abatement

Ordinance... The court further finds that there was not, in fact, a nuisance or prospective nuisance
at the time the Nuisance Abatement Ordinance was enacted.”

In order to move this matter toward resolution, on November 3, 2015, the Executive Director of
the Commission issued a Notification of Intent to Commence Cease and Desist Order and
Administrative Civil Penalties Proceedings to the City, the Developer and the HOA (Exhibit
14). The NOI further set forth a suggested framework to legally resolve the violation via
“consent orders”. In the NOI, Staff reiterated a strong desire to resolve this matter through a
negotiated agreement with the City, Developer and the HOA.

In accordance with 14 CCR Sections 13181 and 13191, the letter was accompanied by a
Statement of Defense (“SOD”) form, and established a deadline for its completion and return.
Thus, the parties were provided the opportunity to respond to the allegations contained within the
Notice of Intent letter, to raise any affirmative defenses that they believed may exonerate them of
legal liability for the alleged violations, or to raise other facts that might mitigate their
responsibility.

Finally, through the NOI, Staff pointed out to the City, Developer and the HOA that should they
settle the matter, the parties would not need to expend time and resources filing an objection to
the assertions made in the NOI in the form of a Statement of Defense.

Later, in the evening of the same date, November 3, 2015, the City approved City CDP 15-0021,
authorizing (a) limited operational hours for the Mid-Strand Beach Access, Central Strand Beach
Access, South Strand Switchback Trail, and the Strand Beach Revetment Trail (“Strand
Accessways”), (b) gates for the Mid-Strand Beach Access and Central Strand Beach Access with
an automatic locking mechanism to correspond to the operating hours, and (c) signage to advise
the public of operating hours and related public information. The City also adopted on first
reading a new ordinance to repeal Ordinance No. 10-05 (the Nuisance Abatement Ordinance),
and amend the Municipal Code to establish new hours of operation for the South Strand
Switchback Trail, Strand Beach Revetment Trail, and the Mid and Central Strand Beach
Accesses as follows: one hour before sunrise to one hour after sunset. Pursuant to the terms of
this Settlement Agreement, these proposed hours of operation will be further extended, and, in
fact, certain accessways will be open 24 hours/day.

After the NOI was sent, the City, Developer, and HOA requested and were granted extensions to
the deadlines for submitting a completed Statement of Defense form, and Staff continued
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discussions with each of the parties for the purpose of reaching a comprehensive resolution of
this matter.

On November 18, 2015, in response to the NOI and to respond to the alleged ongoing violations
of the public access provisions of the Coastal Act, as addressed in the NOI, the City locked the
gates on the Mid-Strand Beach Access and Central Strand Beach Access in a completely open
position, suspended all hours of operation with respect to the Strand Accessways, modified
signage accordingly, and advised Commission Staff it had done so.

On November 30, 2015, the City’s approval of CDP 15-0021 was appealed to the Commission,
thus staying the effectiveness of the CDP, and assigned Appeal No. A-5-DPT-15-0067.

On December 2, 2015, the City filed a notice of appeal from the October 6, 2015 Superior Court
judgment in Case No. 37-2010-00099827-CU-MC-CTL (4 Civ. D069449).

In subsequent meetings and telephone conversations, the City expressed its interest in agreeing to
a consent order that would comprehensively resolve this matter and working towards settlement
rather than submitting a SOD. Although the City ultimately submitted a SOD during the period
of discussions with the Commission staff, after reaching a proposed settlement with the
Commission, the City agreed to withdraw that SOD for purpose of this consent administrative
process. Thus, it does not currently constitute part of the record for these consent proceedings.
Staff and the City have worked collaboratively towards an amicable resolution of the Subject
Activities. The City signed this Settlement Agreement on March 29, 2016. In order to amicably
resolve the violations through this Settlement Agreement, the City agrees not to contest the legal
and factual bases for, the terms of, or the issuance of this Settlement Agreement, or to contest
issuance of this Consent Order. Specifically, the City agrees not to contest the issuance or
enforceability of this Consent Order at a public hearing or any other proceeding, and, along with
Staff, supports issuance of this Settlement Agreement to resolve the matters addressed therein.

In order to resolve more than five (5) years of litigation and to settle all claims asserted against
the City in the NOI, the Parties have negotiated a resolution, as reflected in this Settlement
Agreement. The resolution includes reliance on the permitting process to settle specifics of how
public access at the site will be provided.

This Settlement Agreement represents a compromise by the Parties to avoid the cost and
uncertainty of administrative and judicial proceedings relating to the NOI and the Litigation.
The City does not acknowledge any guilt, wrongdoing, or liability with respect to the allegations
of the NOI, and this Settlement Agreement shall not be construed to suggest, imply, or establish
any guilt, wrongdoing, or liability with respect to those allegations. All Parties continue to
maintain their respective factual and legal positions as set forth in the NOI (in the case of the
Commission) and in its Statement of Defense (in the case of the City) without any concession to
contrary positions taken by other Parties. Nonetheless, to achieve this compromise, the Parties
have agreed to the terms and conditions set forth in this Settlement Agreement and to resolve the
differences regarding the Parties’ respective positions regarding the activities described in the
NOI and the Litigation.
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This Settlement Agreement does not resolve the Commission’s claims against the Developer or
the HOA for the alleged Coastal Act violations described herein or associated alleged violations.
Commission staff is open to working with the Developer and the HOA to reach a full resolution,
and staff has met and discussed options for resolution with the Developer and the HOA, but if
efforts going forward are not fruitful, Staff will have to evaluate future options to address the
Developer and the HOA.

This Settlement Agreement is a result of a collaborative effort of City and Commission staff to
reach a consensual resolution that maximizes public access to the coast at The Strand at the
Headlands, which the Settlement Agreement does, including by providing unrestricted access to
the coast via certain accessways at the site. For this reason, amongst others, staff recommends
that the Commission issue the Settlement Agreement.

D. BASIS FOR ISSUANCE OF ORDER
1) Statutory Provisions

The statutory authority for issuance of Cease and Desist Orders, referred to herein in this
instance as the Settlement Agreement and Settlement Cease and Desist Order (and abbreviated as
the Settlement Agreement), is provided in Section 30810 of the Coastal Act, which states, in
relevant part:

(a) If the commission, after public hearing, determines that any person or governmental
agency has undertaken, or is threatening to undertake, any activity that (1) requires a
permit from the commission without securing the permit or (2) is inconsistent with any
permit previously issued by the commission, the commission may issue an order directing
that person or governmental agency to cease and desist. The order may also be issued to
enforce any requirements of a certified local coastal program or port master plan, or any
requirements of this division which are subject to the jurisdiction of the certified program
or plan, under any of the following circumstance:

@)...
@)...

(3) The local government or port governing body is a party to the violation.
(b) The cease and desist order may be subject to such terms and conditions as the
Commission may determine are necessary to ensure compliance with this division,
including immediate removal of any development or material...
2) Factual Support for Statutory Elements
The following pages set forth the bases for the issuance of the proposed Settlement Agreement

and Settlement Cease and Desist Order by providing substantial evidence that the Subject
Activities were inconsistent with the requirements of the certified LCP.
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The City of Dana Point Zoning Code, which constitutes the implementation policies of the City’s
LCP, Section 9.27.010, provides that a CDP, subject to the standards of the specific zoning
designation, is required for all “development” within the Coastal Overlay District.
“Development” is defined in Section 9.75.040 of the City’s zoning code as:

Development, Coastal - the placement or erection, on land, in or under water, of any
solid material or structure; discharge or disposal of any dredged material or of any
gaseous, liquid, solid, or thermal waste; grading, removing, dredging, mining, or
extraction of any materials; change in the density or intensity of use of land, including,
but not limited to, subdivision pursuant to the Subdivision Map Act (commencing with
Section 66410 of the Government Code), and any other division of land, including lot
splits, except where the land division is brought about in connection with the purchase of
such land by a public agency for public recreational use; change in the intensity of use of
water, or of access thereto, construction, reconstruction, demolition, or alteration of the
size of any structure; including any facility of any private, public, or municipal utility;
and the removal of harvesting of major vegetation other than for agricultural purposes,
kelp harvesting, and timber operations which are in accordance with a timber harvesting
plan submitted pursuant to the provision of the Z’berg-Nejedly Forest Practice Act of
1973 (commencing with Section 4511). As used in this section, “structure” includes, but
is not limited to, any building, road, pipe, flume, conduit, siphon, aqueduct, telephone
line, and electrical power transmission and distribution line. (underling added for
emphasis)

The Subject Activities are: 1) development as defined above, 2) located within the Coastal
Overlay District, so that the CDP requirement of Section 9.27.010 applies; 3) not authorized by
Master CDP No. 04-23 (or any other CDP); and 4) not exempt. Any non-exempt development
activity (including the Access Restrictions) conducted in the Coastal Overlay District without a
valid CDP constitutes a violation of the City’s LCP.

With respect to points #3 and 4 above, in making its ruling, the trial court in the initial decision
in the litigation described above held “The City cannot act to abate the nuisance — i.e., limit
hours of access/place gates — in a manner that is in excess of that necessary without obtaining a
coastal permit.” And with regard to the existence of a nuisance, the court held that “the record
was entirely lacking in evidentiary support for declaring a nuisance...”. The City disagreed and
appealed the decision. Nonetheless, the City and the Commission wish to resolve this matter in a
spirit of cooperation, and thus, although the Parties continue to maintain their respective
positions regarding the activities described in litigation, the Parties have agreed to the terms and
conditions set forth in this Settlement Agreement.

With respect to the last point, above, for the reasons that the Commission set forth in the above-
referenced litigation, the Commission finds that the activities at issue were not exempt on the
basis of any legitimate nuisance declaration pursuant to Section 30005 of the Coastal Act. The
Commission agrees with the conclusion of the third trial court decision, on remand in 2015, that
“Petitioner/Plaintiff City of Dana Point was not acting within the scope of section 30005,
subdivision (b) of the [Coastal Act] in adopting the Nuisance Abatement Ordinance. The City’s
enactment of the Nuisance Abatement Ordinance was a pretext for avoiding the requirements of
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its local coastal program. The court further finds that there was not, in fact, a nuisance or
prospective nuisance at the time the Nuisance Abatement Ordinance was enacted.” Therefore, as
the court noted, the activities were neither authorized nor exempt.

Anticipating that this would be the decision of the trial court on remand, the appellate court had
held that

If the court determines that the City adopted the Nuisance Abatement Ordinance solely as
a pretext for avoiding obligations under the local coastal program and/or that the
development mandated by the Nuisance Abatement Ordinance exceeds the amount
necessary to abate the nuisance, the court is directed to enter a new judgment in favor of
the Commission. The court's judgment shall deny the City's request for a peremptory writ
of mandate insofar as it seeks to prohibit the Commission from exercising jurisdiction
over development that the court determines to be outside the scope of section 30005,
subdivision (b).

The appellate court contemplated how the Commission might exercise jurisdiction, noting that

...although we have concluded that the Commission lacked jurisdiction under section
30625 to attempt to prohibit such development (see pt. 111.A.2., ante), there are other
provisions of the Coastal Act that the Commission could utilize in the event the trial court
concludes on remand that section 30005, subdivision (b) does not preclude the
Commission from exercising jurisdiction. For example, pursuant to section 30810, the
Commission may enter an order "to enforce any requirements of a certified local coastal
program . .. or any requirements of this division which are subject to the jurisdiction of
the certified program . . . under any of the following circumstances: [] . .. [1] (3) The
local government or port governing body is a party to the violation.

Although it is the finding of the Commission that the Subject Activities required authorization
pursuant to the Coastal Act, but did not receive such authorization and therefore the Commission
has authorization to undertake this action, the City disagrees with this determination, and has
appealed the decisions of the courts that have supported the Commission’s determination.
However, the Parties have come to agreement on a means to move forward, as embodied in the
terms of the Settlement Agreement, and both the City and Commission staff seek Commission
approval of the proposed Settlement Agreement. Given the finding that unpermitted
development has occurred in violation of the City’s LCP, in the form of the Subject Activities,
the key criterion in section 30810 has been satisfied, and this Commission has jurisdiction to
issue the Settlement Agreement.

E. ORDER 1S CONSISTENT WITH CHAPTER 3 OF THE COASTAL ACT

The Settlement Agreement attached to this staff report as Exhibit 1 is consistent with the
resource protection policies found in Chapter 3 of the Coastal Act. The Settlement Agreement
requires the City to: 1) lock open existing gates and refrain from operating gates at the Strand
Access Areas, unless and until authorized pursuant to the Coastal Act, 2) modify gateways at the
Strand Access Areas to make their appearance more welcoming to the public, 3) provide
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unrestricted access at the Strand Access Areas, unless and until hours of operation are authorized
pursuant to the Coastal Act, 4), provide, in perpetuity, 24 hour access to Strand Beach; 5)
provide a combination of funds to coastal programs for children at Title 1 schools children
and/or construction of new trails at the Headlands Reserve, 6) install enhanced public access and
interpretive signage at the Strand Access Areas, 7) install bike racks and benches at the Strand
Access Areas, 8) develop web-based coastal access information in cooperation with Commission
staff that highlights the public access amenities available at the Headland development, and 9)
dismiss the pending litigation.

F. SETTLEMENT AGREEMENT IS CONSISTENT WITH CALIFORNIA ENVIRONMENTAL
QuALITY AcT (CEQA)

The Commission finds that issuance of this Settlement Agreement to compel compliance with
the Coastal Act through restoration of public coastal access at the Properties is exempt from the
requirements of the California Environmental Quality Act of 1970 (CEQA), Cal. Pub. Res. Code
88 21000 et seq., for the following reasons. First, the CEQA statute (section 21084) provides for
the identification of “classes of projects that have been determined not to have a significant
effect on the environment and that shall be exempt from [CEQA].” The CEQA Guidelines
(which, like the Commission’s regulations, are codified in 14 CCR) provide the list of such
projects, which are known as “categorical exemptions,” in Article 19 (14 CCR 88 15300 et seq.).
Because this is an enforcement action designed to protect, restore, and enhance natural resources
and the environment, and because the Commission’s process, as demonstrated above, involves
ensuring that the environment is protected throughout the process, three of those exemptions
apply here: (1) the one covering actions to assure the restoration or enhancement of natural
resources where the regulatory process involves procedures for protection of the environment (14
CCR § 15307); (2) the one covering actions to assure the restoration, enhancement, or protection
of the environment where the regulatory process involves procedures for protection of the
environment (14 CCR 8 15308); and (3) the one covering enforcement actions by regulatory
agencies (14 CCR § 15321).

Secondly, although the CEQA Guidelines provide for exceptions to the application of these
categorical exemptions (14 CCR 8 15300.2), the Commission finds that none of those exceptions
applies here. Section 15300.2(c), in particular, states that:

A categorical exemption shall not be used for an activity where there is a reasonable
possibility that the activity will have a significant effect on the environment due to
unusual circumstances.

CEQA defines the phrase “significant effect on the environment” (in Section 21068) to mean “a
substantial, or potentially substantial, adverse change in the environment.” These Consent Orders
are designed to protect and enhance the environment, and they contain provisions to ensure, and
to allow the Executive Director to ensure, that they are implemented in a manner that will protect
the environment. Thus, this action will not have any significant effect on the environment, within
the meaning of CEQA, and the exception to the categorical exemptions listed in 14 CCR section
15300.2(c) does not apply. An independent but equally sufficient reason why that exception in
section 15300.2(c) does not apply is that this case does not involve any “unusual circumstances”
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within the meaning of that section, in that it has no significant feature that would distinguish it
from other activities in the exempt classes listed above. This case is a typical Commission
enforcement action to protect and restore the environment and natural resources.

In sum, given the nature of this matter as an enforcement action to protect and restore natural
resources and the environment, and since there is no reasonable possibility that it will result in
any significant adverse change in the environment, it is categorically exempt from CEQA.

G.

1.

SUMMARY OF FINDINGS OF FACT

The properties that are the subject of this Settlement Agreement (the “Properties”) are
located adjacent to the 34000 block of Selva Road in Dana Point and are referred to by the
Orange County Assessor’s Office as APNs 672-092-03, 672-591-09, 672-641-44, 672-641-
45, 672-651-24, 672-651-43, 672-651-44, and 672-651-46. The Properties are located within
the Coastal Zone. There is a certified LCP applicable to the Properties.

The City of Dana Point, County of Orange, and The Strand Homeowners Association
separately own parcels that collectively constitute the Properties.

The activities undertaken on the Properties that are the focus of this Settlement Agreement
(“Subject Activities”) included, but may not have been limited to, activities, structures and
materials that Staff has alleged constitute, or are present as a result of, development (as
defined by Coastal Act Section 30106) for which authorization under the Coastal Act was
required but not received, and were not exempt, including on the basis of the ordinances
described herein that were adopted as a pretext for avoiding requirements of the LCP — points
on which the Parties have disagreed, in violation of the City of Dana Point LCP. The alleged
unpermitted development activities that are the subject of and encompassed by this
Settlement Agreement include closure of the Strand Access Areas through establishment, via
the adoption of Ordinances 09-05 and 10-05, and enforcement, of hours of operation,
including by implementing such enforcement mechanisms as the maintenance of signs
indicating hours of operation and the maintenance and operation of gates across the Mid-
Strand Beach Access and Central Strand Beach Access, all of which Commission Staff
alleges result in the failure to provide for public access to the Strand Access Areas free of
limitation and obstruction.

Coastal Act Section 30810 authorizes the Commission to issue a cease and desist order
(herein referred to as a Settlement Agreement) under these circumstances, to enforce the
terms of a certified LCP. In areas where a local government obtains permitting authority
under the Coastal Act through the Commission’s certification of an LCP, the Commission
retains enforcement authority to address violations of the local government’s LCP under the
conditions set forth in and as specified in Coastal Act Section 30810(a)(1)-(3). In this
situation, the local government is a party to the violation, and, thus, pursuant to Section
30810(a)(3), the Commission has jurisdiction over the enforcement matters at issue.

The actions to be performed under this Settlement Agreement, if done in compliance with the
Consent Order and the plans approved therein, will be consistent with Chapter 3 of the
Coastal Act.
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Staff recommends that the Commission issue Settlement Agreement and Settlement Cease and
Desist Order No. CCC-16-CD-02. CCC-16-CD-02 attached hereto as Exhibit 1.
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SETTLEMENT AGREEMENT AND SETTLEMENT CEASE AND DESIST ORDER

This Settlement Agreement and Settlement Cease and Desist Order (collectively, the “Settlement
Agreement”) is entered into by and between (1) the California Coastal Commission (the
“Commission”) and (2) the City of Dana Point (the “City”) (collectively the “Parties”). The
Parties have agreed to work collaboratively to facilitate a resolution of: (a) the matters described
in the “Notification of Intent to Commence Cease and Desist Order and Administrative Civil
Penalties Proceedings” dated November 3, 2015 (“NOI™), (b) the litigation pending between the
Parties in City of Dana Point v. California Coastal Commission, Fourth Appellate District,
Division One, Case No. D069449, and (c) additional litigation pending in Surfrider Foundation
v. City of Dana Point, Fourth Appellate District, Division One, Case No. D060369 (collectively,
“Litigation”). To that end, the Parties have had discussions over the past couple months for the
purpose of resolving this matter amicably and through this Settlement Agreement. Through the
execution of this Settlement Agreement, the Parties have mutually agreed to resolve with respect
to the City all claims asserted in the NOI and to dismiss the Litigation, as described herein.

RECITALS

1.0  In January 2004, the Commission certified an amendment to the City’s Local Coastal
Program (“LCP”), with suggested modifications, for the Dana Point Headlands (“Headlands”),
which became effectively certified in January 2005.

1.1 In February 2005, the City approved Master Coastal Development Permit (“Master
CDP”) No. CDP 04-23 for the Headlands development. The Master CDP was appealed to the
Commission in March 2005, and in April 2005, and the Commission found the appeal to present
no substantial issue.

1.2 In May 2009, the City adopted Ordinance No. 09-05 in order to establish hours of
operation of parks and public facilities within the City, including Strand Vista Park, the South
Strand Switchback Trail, Strand Beach Park, the Mid-Strand Beach Access, and Central Strand
Beach Access within the Headlands development.

1.3 In March 2010, the City adopted a Nuisance Abatement Ordinance, No. 10-05
(“Nuisance Abatement Ordinance”), in which the City stated that public nuisance conditions
exist in the area of Strand Vista Park. The Ordinance established hours of operation for the
South Strand Switchback Trail, Strand Beach Park, the Mid-Strand Beach Access and the
Central Strand Beach Access, and reaffirmed hours set for Strand Vista Park by Ordinance No.
09-5, within the Headlands development.

1.4 The Commission found the City’s action to be an “exemption determination,” appealed it,
conducted a public hearing, and found that the Nuisance Abatement Ordinance was not exempt
from the permitting requirements of the Coastal Act.

1.5 On May 24, 2010, the City filed a petition for writ of mandate in City of Dana Point v.
California Coastal Commission (San Diego County Superior Court, Case No. 37-2010-
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00099827-CU-WM-CTL)), challenging the Commission’s exercise of appellate jurisdiction to
review the City’s Nuisance Abatement Ordinance. On June 17, 2010, the Surfrider Foundation
filed a petition for writ of mandate and complaint for declaratory and injunctive relief in
Surfrider Foundation v. City of Dana Point (San Diego County Superior Court, Case No. 37-
2010-00099878-CU-WM-CTL), challenging the City’s Nuisance Abatement Ordinance. The
cases were consolidated. On June 2, 2011, the Superior Court entered judgment in the first case,
ruling that the Commission lacked jurisdiction to adjudicate the validity of the City’s Nuisance
Abatement Ordinance. On July 29, 2011, the Superior Court further ruled in the second case that
the Nuisance Abatement Ordinance is invalid. The Commission appealed the judgment in the
first case, and the City appealed the judgment in the second case.

1.6  OnJune 17, 2013, the Court of Appeal issued a published decision on the appeal of the
first case, in City of Dana Point v. California Coastal Com. (2013) 217 Cal.App.4™ 170 (“Dana
Point”), while holding the appeal of the second case in abeyance. The Dana Point decision held
that the City’s legislative action in adopting the Nuisance Abatement Ordinance was not a claim
of exemption over which the Commission had appellate jurisdiction, while simultaneously
holding that the trial court erred in restricting the Commission from exercising jurisdiction over
the development mandated by the Ordinance without first determining whether the City was
acting properly within the scope of the nuisance abatement powers reserved to it under Coastal
Act Section 30005(b) and noting that there are other provisions in the Coastal Act, which include
enforcement, that the Commission could utilize in the event the trial court concludes on remand
that section 30005(b) does not preclude the Commission from exercising jurisdiction.
Accordingly, it remanded the case to the Superior Court to further determine whether the City
properly and in good faith exercised its nuisance abatement powers in adopting the ordinance.

1.7 On October 6, 2015, following a court trial on remand, the San Diego County Superior
Court in Case No. 37-2010-00099827-CU-MC-CTL entered judgment, ruling that the City did
not properly and in good faith exercise its nuisance abatement powers and entered judgment for
the Commission.

1.8 On November 3, 2015, the Executive Director of the Commission issued the above-
referenced NOI. On November 18, 2015, in response to the NOI and to respond to the alleged
violations of the public access provisions of the Coastal Act, as addressed in the NOI, the City
locked the gates on the Mid-Strand Beach Access and Central Strand Beach Access in a
completely open position, suspended all hours of operation with respect to the Strand
Accessways, modified signage accordingly, and advised Commission Staff it had done so.

1.9 Also on November 3, 2015, the City approved City CDP 15-0021, authorizing (a)
limited operational hours for the Mid-Strand Beach Access, Central Strand Beach Access, South
Strand Switchback Trail, and the Strand Beach Revetment Trail (“Strand Accessways”), (b)
gates for the Mid-Strand Beach Access and Central Strand Beach Access with an automatic
locking mechanism to correspond to the operating hours, and (c) signage to advise the public of
operating hours and related public information. The City also adopted on first reading a new
ordinance to repeal Ordinance No. 10-05 (the Nuisance Abatement Ordinance), and amend the
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Municipal Code to expand the hours of operation established by the Nuisance Abatement
Ordinance for the Strand Accessways.

1.10 On November 18, 2015, in response to the NOI and to respond to the alleged violations
of the public access provisions of the Coastal Act, as addressed in the NOI, the City locked the
gates on the Mid-Strand Beach Access and Central Strand Beach Access in a completely open
position, suspended all hours of operation with respect to the Strand Accessways, modified
signage accordingly, and advised Commission Staff it had done so.

1.11 On November 30, 2015, the City’s approval of CDP 15-0021 was appealed to the
Commission and assigned Appeal No. A-5-DPT-15-0067.

1.12  On December 2, 2015, the City filed a notice of appeal from the October 6, 2015
Superior Court judgment in Case No. 37-2010-00099827-CU-MC-CTL (4 Civ. D069449).

1.13  The City has disputed and continues to dispute allegations set forth by the Commission in
the NOI and prior correspondence and filed a Statement of Defense in response to the NOI on
February 2, 2016, in accordance with the deadline set forth, as extended, by the Commission
Staff.

1.14 In order to resolve more than five (5) years of litigation and to settle all claims asserted
against the City in the NOI, the Parties have negotiated a resolution, as reflected in this
Settlement Agreement. To expedite that resolution, the Parties have agreed that Commission
Staff will agendize Commission action on the Settlement Agreement at its April 2016 meeting in
Santa Rosa, barring any unforeseen circumstance that necessitates scheduling the matter for a
later meeting, and Commission action on pending CDP Appeal No. A-5-DPT-15-0067 at its June
2016 Santa Barbara meeting, barring any unforeseen circumstance that necessitates scheduling
the matter for a later meeting. The City, in turn, waived the 49-day requirement in the Coastal
Act with respect to that appeal. The Parties also have agreed that the City will modify its local
CDP to incorporate designated hours of operation for the Strand Access Areas as agreed to
below, and that Commission Staff will recommend that any appeal with respect to said hours of
operation raises no substantial issue, or, if substantial issue is found, that the Commission
approve said hours of operation on appeal at a meeting no later than June 2016, barring
circumstances that warrant scheduling the matter for the July meeting.

1.15 This Settlement Agreement represents a compromise by the Parties to avoid the cost and
uncertainty of administrative and judicial proceedings relating to the NOI and the Litigation.
The City does not acknowledge any guilt, wrongdoing, or liability with respect to the allegations
of the NOI, and this Settlement Agreement shall not be construed to suggest, imply, or establish
any guilt, wrongdoing, or liability with respect to those allegations. All Parties continue to
maintain their respective factual and legal positions as set forth in the NOI (in the case of the
Commission) and in its Statement of Defense (in the case of the City) without any concession to
contrary positions taken by other Parties. Nonetheless, to achieve this compromise, the Parties
have agreed to the terms and conditions set forth in this Settlement Agreement and to resolve the
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differences regarding the Parties’ respective positions regarding the activities described in the
NOI and the Litigation.

2.0 NATURE OF THE ISSUES

2.1  Commission Staff’s Position. Commission Staff notified the City that certain activities
have been conducted with respect to the Strand Accessways at the Headlands development that
required authorization pursuant to the Coastal Act, but for which no such authorization was
obtained. In summary, the primary activities of concern to Staff include the installation of gates
and signs restricting public beach access and the establishment and enforcement of “hours of
operation” limiting public beach access, as identified in the NOI.

2.2  City’s Position. The City’s position is set forth in its Statement of Defense. In summary,
the City’s position is that: (a) Gates installed and maintained open during designated hours of
operation at the Mid-Strand Beach Access and Central Strand Beach Access are authorized by
the City’s certified Local Coastal Program (“LCP”), the certified Headlands Development
Conservation Plan (“HDCP”), Master CDP No. 04-23, and City CDP No. 15-0021; (b) the
designation of hours of operation for the Mid-Strand Beach Access, Central Strand Beach
Access, South Strand Switchback Trail, and Strand Beach Park/Strand Revetment Trail, and
public access signs reflecting those designated “hours of operation” are authorized by the City’s
certified LCP, the certified HDCP, and City CDP No. 15-0021, which is presently pending on
appeal before the Commission; and (c) the City timely acted to both address and correct all
matters addressed in the NOI by locking the gates completely open and suspending all hours of
operation with respect to the Strand Accessways and modifying all signage accordingly.

2.3  Shared Position. All Parties have worked collaboratively to resolve these matters
amicably and have mutually agreed to settle their differences through this Settlement Agreement.

3.0 SETTLEMENT CEASE AND DESIST ORDER CCC-16-CD-02

Pursuant to its authority under California Public Resources Code (“PRC”) Section 30810, the
Commission hereby authorizes and orders the City; and all its successors, assigns, employees,
agents, contractors, and any persons or entities acting in concert with any of the foregoing to; and
the City agrees to:

3.1  Cease and desist from engaging in development, as defined in PRC Section 30106, that
would require a coastal development permit (“CDP”), on any of the property identified in
Section 4.2 below (“Properties”), unless authorized pursuant to the Coastal Act (PRC Sections
30000 — 30900), including as authorized by this Settlement Agreement, the City of Dana Point
Local Coastal Program (“LCP”), or a CDP.

3.2  Refrain from undertaking any activity that physically or indirectly discourages or
prevents use of any of the Strand Access Areas, as defined in Section 4.3, below, including, but
not limited to, installing gates or maintaining existing gates (unless locked completely open), in
any of the Strand Access Areas, enforcing hours of closure of any portion of the Strand Access
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Areas, or erecting signs or maintaining existing signs that discourage unimpeded access across
the Strand Access Areas, until and unless authorized pursuant to the Coastal Act, the LCP, or a
CDP (including Appeal No. A-5-DPT-15-0067 or local CDP 15-0021, if modified pursuant to
the terms of this Settlement Agreement and either not appealed to the Commission, or the
Commission finds any such appeal not to raise any substantial issues, or if the Commission finds
substantial issue and approves the modification) including as authorized by this Settlement
Agreement.

3.3  Remove, subject to the terms and conditions of this Settlement Agreement and as set
forth in Section 8.0, below, the gates in the Strand Access Areas, all footings or support
structures for gates (but not stone pilasters to which they may be attached), signs and references
to hours of operation on signs, unless authorized pursuant to the Coastal Act (including as
authorized by this Settlement Agreement), the LCP, or a CDP.

3.4 Remove a) the wire mesh from the gates and adjacent fences, and b) the spikes from the
top of the gates and gateway fences by no later than 15 days after issuance of this Settlement
Agreement.

3.5  Subject to Section 16.2 below, take all necessary steps to rescind or invalidate City
ordinances 09-05 and 10-05.

3.6 Fully and completely comply with the terms and conditions of Master CDP No. 04-23, as
they may apply to the City, including by providing for public access to the Strand Access Areas
without obstruction or limitation, unless authorized pursuant to the Coastal Act, the LCP, or a
further CDP, including as authorized by this Settlement Agreement or Appeal No. A-5-DPT-15-
0067.

4.0 DEFINITIONS

4.1  Settlement Agreement. This Settlement Agreement and Settlement Cease and Desist
Order (Commission file number CCC-16-CD-02) are referred to collectively in this document
alternatively as “the Settlement Agreement” or ‘this Settlement Agreement.”

4.2  Properties. The properties in Dana Point, Orange County, on which the Strand Access
Areas are located, also identified as Assessor’s Parcel Nos. 672-092-03, 672-591-09, 672-641-
44, 672-641-45, 672-651-24, 672-651-43, 672-651-44, and 672-651-46, are referred to in this
document collectively as the “Properties.”

4.3  Strand Access Areas. The public use areas located in Strand Vista Park, South Strand
Switchback Trail, Mid-Strand Beach Access, Central Strand Beach Access, and Strand Beach
Park at the Dana Point Headlands project site, components of which are alternatively known as
“The Strand at Dana Point Headlands,” are referred to in this document collectively as the
“Strand Access Areas.”
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4.4  Subject Activities. This Settlement Agreement addresses activities, structures and
materials on the Properties that Staff has alleged constitute, or are present as a result of,
development (as defined by Coastal Act Section 30106) for which authorization under the
Coastal Act was not received and the Parties dispute. The alleged unpermitted development
activities that are the subject of and encompassed by this Settlement Agreement include closure
of the Strand Access Areas including through establishment, via the adoption of Ordinances 09-
05 and 10-05, and enforcement of hours of operation including by implementing such
enforcement mechanisms as the maintenance of signs indicating hours of operation and the
maintenance and operation of gates across the Mid-Strand Beach Access and Central Strand
Beach Access, all of which Commission Staff alleges result in the failure to provide for public
access to the Strand Access Areas free of limitation and obstruction and are referred to herein as
the “Subject Activities.”

5.0 NATURE OF SETTLEMENT AGREEMENT

5.1  Through execution of this Settlement Agreement, the Commission agrees to
expeditiously process the pending appeal, CDP Appeal No. A-5-DPT-15-0067, regarding hours
of operation of Strand Access Areas and an amendment to the City’s certified LCP, if prepared
and submitted, regarding installation of gates on the Mid-Strand and Central Strand Beach
Access, and to act on said appeal no later than the Commission’s June 2016 meeting barring any
unforeseen circumstance that necessitates scheduling the matter for a later meeting. If the City
amends local CDP 15-0021 pursuant to the Settlement Agreement, the Commission agrees
similarly to expeditiously process any appeal consistent with the time limits set forth in the
Coastal Act and to act on said appeal no later than the Commission’s June 2016 meeting barring
any unforeseen circumstance that necessitates scheduling the matter for a July 2016 hearing.
The City, in turn, agrees to comply with the terms and conditions of the Settlement Agreement,
which addresses under Sections 3.0 through 3.6, above, (1) removal of certain physical items and
materials from the Properties, as described in the Removal Plan; (2) cessation of activities that
interfere with public access across the Strand Access Areas; (3) implementation of public access
improvements and programs; and (4) compliance with the other terms of this Settlement
Agreement, including dismissal of the pending litigation, rescission of existing ordinances, and
compliance with future permits. Nothing in this Settlement Agreement guarantees or conveys
any right to development on the Properties other than the work expressly authorized by this
Settlement Agreement.

5.2  Authority to Conduct Work. By executing this Settlement Agreement, the City attests that
it has authority to conduct all of the work required of it by this Settlement Agreement and agrees
to obtain all permissions necessary (access, etc.) to complete the obligations set forth herein. The
City agrees to cause any employees, agents, and contractors, and any persons or entities acting in
concert with any of the foregoing, to comply with the terms and conditions of this Settlement
Agreement. The City shall, among other measures, distribute copies of this Settlement
Agreement to the aforementioned parties, and incorporate into any contracts with the
aforementioned parties a provision which requires compliance with this Settlement Agreement.
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6.0 COASTAL DEVELOPMENT PERMIT NO. A-5-DPT-15-0067 AND LOCAL CDP
15-0021 (HOURS OF OPERATION).

6.1 Nothing in this Settlement Agreement precludes the City from seeking authorization from
the Commission for prospective hours of operation of the Strand Access Areas, including
through, subject to the terms below, CDP Appeal No. A-5-DPT-15-0067, or local CDP 15-0021,
if modified pursuant to the terms of this Settlement Agreement. In order to expedite the
Commission’s processing of Appeal No. A-5-DPT-15-0067, and thus also effect a
comprehensive resolution of the issue of hours of operation of the Strand Access Areas, the
Parties have agreed to implement this Settlement Agreement and process CDP Appeal No. A-5-
DPT-15-0067, or any appeal if the City amends the local CDP as provided by this agreement
pursuant to Sections 6.1 and 6.2 and other terms and conditions set forth in the Settlement
Agreement, as applicable.

6.2 In connection with Appeal No. A-5-DPT-15-0067, the City agrees to, within 15 days of
issuance of this Settlement Agreement, modify the local CDP to include approval of designated
hours of operation for the Strand Access Areas as follows: Strand Vista Park [5am-10pm], South
Strand Switchback Trail [24 hours/day], Strand Beach Park/Strand Revetment Trail [24
hours/day], Central Strand Beach Access [5am-10pm], and Mid-Strand Beach Access [5am-
10pm]. The Commission, in turn, agrees that in the event of an appeal, the Commission Staff
will recommend that the appeal raises no substantial issue, or, if substantial issue is found, that
the Commission approve on appeal said designated hours of operation for the Strand Access
Areas. Except in connection with a request to modify the Settlement Agreement pursuant to
Section 26.0, the City agrees to support at any time at any judicial or Commission administrative
proceeding in any forum the designated hours of operation. Nothing in this Settlement
Agreement, however, shall limit the discretion of the Commission in acting on Appeal No. A-5-
DPT-15-0067 or an appeal from the amendment of local CDP 15-0021.

6.2.1 The City may at any time subsequent to issuance of this Settlement Agreement
modify its application to request to achieve, and Commission staff will recommend
approval of, the expansion of the hours of operation of the Strand Access Areas from the
hours listed in Section 6.2.

6.3  Until such time as CDP Appeal No. A-5-DPT-15-0067 is acted upon by the Commission,
or alternatively, until such time as the appeal period of local CDP 15-0021(as modified pursuant
to this Settlement Agreement) expires without the filing of a non-frivolous appeal, the City
agrees it shall cease enforcement of hours of operation of the Strand Access Areas. Subsequent
to the Commission action on Appeal No. A-5-DPT-15-0067, or the expiration of the appeal
period of local CDP 15-0021(as modified pursuant to this Settlement Agreement) without the
filing of a non-frivolous appeal, and subject to Section 3.2 above, and 15.2 below, any hours of
operation for the Strand Access Areas shall be consistent with the outcome of the Commission’s

! For convenience sake, references hereafter to Commission action on A-5-DPT-15-0067 are intended to include
Commission action on any new appeal generated after the City amends the local CDP as required by this agreement.
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final decision on Appeal No. A-5-DPT-15-0067 or local CDP 15-0021(as modified pursuant to
this Settlement Agreement), if not appealed, as appropriate. Nothing in this Settlement
Agreement is intended to limit the City’s rights with respect to seeking judicial review of the
Commission’s action on Appeal No. A-5-DPT-15-0067.%

7.0 LOCAL COASTAL PROGRAM AMENDMENT (GATES)

7.1  The City agrees to amend local CDP No. 15-0021 within 15 days of approval of this
Settlement Agreement, to delete its approval of gates in connection with the Mid-Strand Beach
Access and Central Strand Beach Access.

7.2 The Parties agree that the City may, if it so desires, prepare and submit a complete
application for an amendment to the City’s LCP to make the use of gates in connection with
approved hours of operation for the Mid-Strand Beach Access and Central Strand Beach Access
an allowable use that could be approved through a CDP.

7.3 If the City submits such an application on or before September 15, 2016, the Commission
agrees to expeditiously process the LCP amendment application and set the matter for hearing
and action by the Commission but in any event not later than the Commission’s January 2017
South Coast LA/Orange County meeting, barring any unforeseen circumstances that necessitate
scheduling the matter for a later hearing.

7.4 If the Commission approves the LCP amendment application, the City agrees to
expeditiously process a CDP for the gates and the Commission, in turn, agrees to expeditiously
process and hear any appeal related thereto within the time limits set forth in the Coastal Act but
in any event not later than 120 days after the filing of any appeal, or at the next local hearing
after the 120 days have run, barring any unforeseen circumstances that necessitate scheduling the
matter for a later hearing.

7.5 Nothing in this Settlement Agreement is intended to limit whatever rights the City has
with respect to seeking judicial review of the Commission’s action on the LCP amendment or the
CDP.

8.0 REMOVAL REQUIREMENTS

If the City does not submit an LCP amendment application as provided in Section 7.0 on
or before September 15, 2016, or the Commission denies such LCP amendment application or
CDP thereon, then the City shall submit a Removal Plan within 30 days of the date the
Commission’s final decision on an LCP or CDP thereon, if a denial occurs, or by October 15,
2016, if the City does not submit the LCP amendment application by September 15, 2016, for the
review and approval of the Commission’s Chief of Enforcement or Deputy Chief of Enforcement

2 This provision is not intended to imply that the Commission authorizes any action taken by the City pursuant to
this provision or concurs with the position taken by the City in taking such action.
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(hereinafter “Enforcement Chief/Deputy”). The Removal Plan shall provide for the removal and
off-site disposal of all physical items that were placed or have come to rest on the Properties as a
result of the Subject Activities unless approved by a CDP, and shall be consistent with the
conditions set forth below.

8.1  The Removal Plan shall include a site plan showing the location and identity of all
physical items of the Subject Activities and where the photographs will be taken pursuant to
Section 8.5, below.

8.2  The Removal Plan shall provide that the City shall obtain property owner permission for
any activities that will be undertaken pursuant to this Settlement Agreement on property not
owned by the City.

8.3  The Removal Plan shall indicate that removal of all physical items that were placed or
have come to rest on the Properties as a result of the Subject Activities will be undertaken in a
manner that does not block, impede, or disrupt use of the Strand Access Areas.

8.4  The Removal Plan shall include a description of the methods of removal as well as
proposed public access protection measures to be employed during the removal process.

8.5  The Removal Plan shall indicate that removal of all physical items that were placed or
have come to rest on the Properties as a result of the Subject Activities shall commence pursuant
to the approved Removal Plan within 15 days of approval by the Enforcement Chief/Deputy, and
such removal shall be completed with 10 days of implementing the approved Removal Plan.

8.6  The Removal Plan shall provide that the City will submit photographic documentation,
from the locations depicted on the site plan described in Section 8.1, showing the former location
of, and demonstrating the removal of, all physical items that were placed or have come to rest on
the Properties as a result of the Subject Activities to the Enforcement Chief/Deputy within 30
days of approval of the Removal Plan.

9.0 IMPLEMENTATION REVIEW

In order to facilitate coordination regarding implementation, including compliance, the City has
agreed that it may submit, at its discretion, monthly status reports describing the City's
implementation of the Settlement Agreement, and in turn, Staff agrees to discuss said status
reports and any concerns it may have regarding implementation at the request of the City and
dependent upon the schedules of the Parties. If Staff raises an issue of implementation in this
context, the City agrees to address the issue within 10 days of Staff raising the issue.

10.0 REVISION OF DELIVERABLES

The Enforcement Chief/Deputy may require revisions to deliverables under this Settlement
Agreement. The City shall revise any such deliverables consistent with the Enforcement
Chief/Deputy’s specifications, and resubmit them for further review and approval by the
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Enforcement Chief/Deputy, by the deadline established by the Enforcement Chief/Deputy. The
Enforcement Chief/Deputy may extend the deadline for submittals upon a written request and a
showing of good cause, pursuant to Section 19.0 of this Settlement Agreement.

11.0 RESPONSIBLE PARTIES

The City of Dana Point; and all its successors, assigns, employees, agents, contractors, and any
persons or entities acting in concert with any of the foregoing, are subject to all the requirements
of this Settlement Agreement, and shall undertake work required herein according to the terms of
this Settlement Agreement.

12.0 SUBMITTAL OF DOCUMENTS

All documents submitted to the Commission pursuant to this Settlement Agreement must be sent
to:

California Coastal Commission
Attn: Andrew Willis

200 Oceangate, Suite 1000
Long Beach, CA 90802

WITH A COPY TO:

California Coastal Commission
Attn: Chief of Enforcement

45 Fremont, 20th floor

San Francisco, CA 94105

13.0 COMMISSION JURISDICTION

The Commission has jurisdiction over resolution of these Coastal Act violations pursuant to PRC
Section 30810. The City has agreed not to and shall not contest the Commission’s jurisdiction to
issue or enforce this Settlement Agreement.

140 RESOLUTION OF MATTER VIASETTLEMENT

In light of the intent of the Parties to resolve these matters through settlement, and to avoid
further litigation, the Parties agree to jointly present this Settlement Agreement to the
Commission for its approval and to inform the Commission that this Settlement Agreement
settles all claims — whether contested or uncontested — against the City related to Coastal Act
violations the Commission may have with respect to the Subject Activities referred to in Section
4.2 presently known or asserted by Staff to have occurred on the Property at any time prior to the
Approval Date. The City has submitted a “Statement of Defense” form as provided for in
Section 13181of Title 14 of the California Code of Regulations to state its position as a matter of
record, but has agreed not to contest the legal and factual bases and the terms and issuance of the
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Settlement Agreement. Specifically, the City has agreed not to contest the issuance or
enforcement of this Settlement Agreement at a public hearing or any other proceeding. For the
limited purpose of the Commission’s administrative process (so that Staff is not legally required
to prepare a staff report addressing the City’s Statement of Defense), the City hereby withdraws
its Statement of Defense for purposes of the Commission’s consideration of this Settlement
Agreement® and agrees not to seek a stay pursuant to PRC Section 30803(b) or to challenge the
issuance and enforceability of this Settlement Agreement in a court of law or equity.

15.0 EFFECTIVE DATE AND TERMS OF THE SETTLEMENT AGREEMENT

The effective date of this Settlement Agreement is the date this Settlement Agreement is
approved by the Commission. This Settlement Agreement shall remain in effect permanently
unless and until rescinded in accordance with the standards and procedures set forth in Section
13188(b) and of Title 14 of the California Code of Regulations.

16.0 EFFECT ON PENDING LITIGATION AND TERMINATION OF SETTLEMENT
AGREEMENT

16.1 Within 10 days after this Agreement is fully executed, the Commission and City shall
jointly move or file a stipulation and proposed order in the Court of Appeal in Case No. 4 Civ.
D069449 to stay the appeal until 75 days after Commission action on Appeal No. A-5-DPT-15-
0067, or in the event that local CDP 15-0021 is modified pursuant to the Settlement Agreement
and no non-frivolous appeal is filed, then no later than 75 days after the close of the appeal
period of local CDP 15-0021, or to a date certain if by mutual agreement.

16.2  If the Commission timely acts on CDP Appeal No. A-5-DPT-15-0067 or any appeal from
an amendment to local CDP 15-0021, and approves the CDP, or amendment thereto, with terms
and conditions to which the City, no later than 75 days thereafter and in writing, agrees, or in the
event that local CDP 15-0021 is modified pursuant to the Settlement Agreement and no non-
frivolous appeal is filed, or, if an appeal is filed, that the Commission finds that it raises no
substantial issue, then no later than 75 days after the City’s decision becomes final and effective,
the City will (1) request dismissal of its appeal of the Judgment that was entered by the San
Diego County Superior Court in Case No. 37-2010-00099827-CU-WM-CTL on October 6,
2015, with each Party to bear its own attorneys’ fees in connection with each case and appeal, (2)
additionally dismiss its pending appeal in Surfrider Foundation v. City of Dana Point, Case No.
D060369 that was entered by the San Diego County Superior Court in Case No. 37-2010-

® In the event a third party challenge is brought against the Commission in connection with the approval of this
Settlement Agreement, the Parties agree that the Statement of Defense referenced in Recital 1.12 of this Settlement
Agreement shall be made a part of and included in the administrative record of proceedings for said third party
judicial challenge. In the event the Commission or Staff decides to reinitiate the enforcement proceeding set forth in
the NOI, or initiate new enforcement proceedings for alleged Coastal Act violations that have been asserted by the
Commission or Staff prior to the effective date of this Settlement Agreement, the Parties agree that the Statement of
Defense referenced in Recital 1.12 of this Settlement Agreement shall be made a part of the administrative record
for those proceedings.
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00099878-CU-WM-CTL, and (3) take all necessary steps to rescind or invalidate its City
ordinance 09-05 and 10-05.

17.0 FINDINGS

This Settlement Agreement is issued on the basis of the findings adopted by the Commission, as
set forth in the document entitled “Staff Report: Recommendations and Findings for Issuance of
Settlement Agreement and Settlement Cease and Desist Order.” The Parties agree that the
findings shall not prejudice the ability of the City to prepare and submit an application for an
LCP amendment to authorize gates on the Mid-Strand Beach Access and Central Strand Beach
Access, as provided in Section 7, above. The Parties agree that all jurisdictional prerequisites for
issuance of this Settlement Agreement have been met. The activities authorized and required in
this Settlement Agreement are consistent with the resource protection policies set forth in
Chapter 3 of the Coastal Act. The Parties agree that the activities required in this Settlement
Agreement are, and the Commission has authorized the activities as being, consistent with the
resource protection policies set forth in Chapter 3 of the Coastal Act.

18.0 COMPLIANCE OBLIGATION

18.1 Strict compliance with this Settlement Agreement by all parties subject thereto is required.
Failure to comply with any term or condition of this Settlement Agreement, including any
deadline contained in this Settlement Agreement, unless the Enforcement Chief/Deputy agrees to
an extension under Section 19.0, below, will constitute a violation of this Settlement Agreement
and shall result in the City being liable for stipulated penalties in the amount of $500 per day per
violation resulting in impacts to public access and $250 per day per violation for all others.

18.2  The City shall pay stipulated penalties within 15 days of receipt of written demand by the
Commission for such penalties regardless of whether the City has subsequently complied. If the
City violates this Settlement Agreement, nothing in this agreement shall be construed as
prohibiting, altering, or in any way limiting the ability of the Commission to seek any other
remedies available, including imposition of civil penalties and other remedies pursuant to PRC
Sections 30820, 30821, 30821.6, and 30822, to the extent applicable, as a result of the lack of
compliance with the Settlement Agreement and for the underlying Coastal Act violations
described herein.

19.0 DEADLINES

Prior to the expiration of any of the deadlines established by this Settlement Agreement,
including Section 23.0, the City may request from the Enforcement Chief/Deputy an extension of
that deadline. Such a request shall be made no fewer than 10 days in advance of the deadline and
directed to the Enforcement Chief/Deputy, in care of the Enforcement Official, in the Long
Beach office of the Commission.

The Enforcement Chief/Deputy may grant an extension of deadlines upon a showing of good
cause, either if the Enforcement Chief/Deputy determines that the requesting party has diligently
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worked to comply with their obligations under this Settlement Agreement but cannot meet
deadlines due to unforeseen circumstances beyond their control, or if the Enforcement
Chief/Deputy determines that any deadlines should be extended if additional time would benefit
the success of the obligations under this Settlement Agreement.

20.0 SEVERABILITY

Should any provision of this Settlement Agreement be found invalid, void or unenforceable, such
illegality or unenforceability shall not invalidate the whole, but this Settlement Agreement shall
be construed as if the provision(s) containing the illegal or unenforceable part were not a part
hereof.

21.0 SITE ACCESS

The City shall provide Staff with access to the Properties. Staff may enter and move freely about
the Properties for purposes including, but not limited to, ensuring compliance with the terms of
this Settlement Agreement. Nothing in this Settlement Agreement is intended to limit in any
way the right of entry or inspection that any agency may otherwise have by operation of any law.

22.0 GOVERNMENT LIABILITIES

Neither the State of California, the Commission, nor its employees shall be liable for injuries or
damages to persons or property resulting from acts or omissions by the City in carrying out
activities pursuant to this Settlement Agreement, nor shall the State of California, the
Commission or its employees be held as a party to any contract entered into by City or its agents
in carrying out activities pursuant to this Settlement Agreement.

23.0 SETTLEMENT OF CLAIMS

In light of the intent of the Parties to resolve these matters and the Litigation in settlement, and to
coordinate related initiatives of both the City and the Commission, the City will:

(1) process a local CDP within 12 months of issuance of this Settlement Agreement for
construction of the “Trail Connection to Selva” and the “Trail Loop Connection” and “Public
View Overlook Platform”, the general locations of which are depicted on attached Exhibit 1; and
implement said CDP, or said CDP as appealed, approved in whole or in part, and conditioned by
the Commission as to, including, but not limited to, siting of the improvements and restoration of
areas which may be disturbed thereby, if appealed and conditioned as such, within 24 months of
issuance of this Settlement Agreement, unless extended pursuant to Section 19.0 above.

A) In the event that a CDP for the trail improvements, in whole, is not approved or issued
within 18 months of issuance of this Settlement Agreement, or the underlying property
owner, other than the City, does not consent to construction of the improvements
approved, and implementation of the trail improvements, in whole, is not possible, or the
work authorized by the permit does not occur for some other reason beyond the control of
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the City, then in lieu of construction of the trail connections and viewing platform
described in the previous paragraph, the City agrees to provide funding in the amount of
$25,000 per year for a six year period (beginning with the next budget year following the
18 month deadline noted in this paragraph) to the Ocean Institute, described below, for
the Title 1 program described below, including general programming in support of said
program. If the circumstances described immediately above prevent construction of 2 of
the trail improvements, the City agrees to pay half this amount, and a quarter of this
amount if one is prevented as a result of the described circumstances.

(2) develop as soon as feasible, but by no later than within 12 months of issuance of this
Settlement Agreement, a means to link the mobile applications being developed by the City and
Commission to identify public beaches, coastal parks and trails, coastal parking and transit
programs (e.g., the regional coastal trolley system), and key visitor-serving uses within the City,

(3) develop, in consultation with Commission staff, within 12 months of issuance of this
Settlement Agreement, enhanced content for the Commission’s web-based application,

(4) install within 6 months of issuance of this Settlement Agreement, 2 bike racks, one each at
the upper entrances to the South Strand Switchback Trail and Mid-Strand Accessways, and 6
cement-cast benches along the Strand Revetment Trail for public viewing and use, and

(5) provide enhanced public access and interpretive signage in connection with the Strand
Accessways consistent with policies of the certified Headlands Conservation and Development
Plan. To that end, the City will submit a signage plan for the review and approval of the
Enforcement Chief/Deputy within 12 months of issuance of this Settlement Agreement. At a
minimum, the signage plan shall include 1) 2 interpretive signs to be placed in locations at
Strand Vista Park that do not interfere with public views of the coast and ocean to display
information on coastal issues, such as marine protected areas, whale migration, and sea level rise
and erosion, etc., 2) 5 coastal access signs, one each at the entrances, at bluff top and beach level,
to the South Strand Switchback Trail and Mid and Central Strand Accessways, that display the
traditional footprint logo and the language: “Accessways provided in cooperation with the
California Coastal Commission”, and (3) a minimum of 4 wayfinding signs, with the footprint
logo, installed along the Strand Accessways at appropriate locations. The City shall implement
the signage plan within 90 days of approval of the plan by the Enforcement Chief/Deputy. Each
of the time limits set forth in this Paragraph may be extended by the Enforcement Chief/Deputy
on a showing of good cause pursuant to Section 19.0.

The Parties additionally agree that, in order to enhance public access in the City, if the
Commission, on appeal, timely acts (as described in Section 5.1, above) on CDP Appeal No. A-
5-DPT-15-0067 or an amendment to local CDP 15-0021 pursuant to Section 6 above with terms
and conditions to which the City, no later than 75 days thereafter and in writing, agrees, the City
shall submit a plan within 90 days thereafter for the review and approval of the Enforcement
Chief/Deputy to fund a public access program or programs to be operated by the Ocean Institute
(www.ocean-institute.org) in conjunction with its existing programs. If the City amends local
CDP 15-0021 pursuant to Section 6 above (and no non-frivolous appeal is received), or if an
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appeal is filed and the Commission finds that the appeal raises no substantial issue, then the City
shall submit said plan for review and approval of the Enforcement Chief Deputy within 90 days
after the date the City’s action becomes final. The exact nature and operation of the program or
programs will be determined in collaboration with and on the basis of proposals and/or input
from the Ocean Institute, the Commission, the Surfrider Foundation and the City with the
objective of providing children from the Southern California area and beyond, and in particular
from Title 1 schools, with learning opportunities relating to public access to the Marine
Conservation Area at Strands Beach, hands-on marine science, and contemporary oceanographic
and related issues (such as the impacts on coastal resources associated with global warming, sea
level rise, and marine debris). The City agrees to budget and provide the funding for the
program or programs, including transportation costs, in the amount of $25,000 per year for a six
year period, beginning with the next budget year following submittal of the funding plan
described herein, and to provide the Enforcement Chief/Deputy of the Commission with an
annual report which evidences payment of such funding.

The Parties agree that this Settlement Agreement settles any monetary claims for relief the
Commission may have against the City with respect to the Subject Activities referred to in
Section 4.4 of the Settlement Agreement (specifically including, to the extent applicable, claims
for civil penalties, fines or damages under the Coastal Act, including under Public Resources
Code Section 30805, 30820, 30821, and 30822) with the exception that, if the City fails to
comply with any term or condition of this Settlement Agreement, the Commission may seek
monetary or other claims for both the underlying violations of the Coastal Act and for the
violation of this Settlement Agreement.

In addition, this Settlement Agreement does not limit the Commission from taking enforcement
action (including seeking monetary relief) to address Coastal Act violations at the Properties or
elsewhere, other than those specified herein or which occur after the date of this Settlement
Agreement.

Finally, nothing in this Settlement Agreement is intended to limit the Commission from taking
enforcement action against other parties for unpermitted development alleged in Section 4.4.

24.0 RELEASE OF CLAIMS

If the City agrees in writing to the terms of CDP No. A-5-DPT-15-0067, or a Commission-
approved amendment to local CDP 15-0021 within 75 days of its approval, then each party
irrevocably releases all existing claims, demands, liens, and/or causes of action against the other,
its members, its staff and its counsel, but such release shall not include the obligations of the
Parties under this Settlement agreement or for the costs described in the memorandum of costs
filed by the Office of the Attorney General in San Diego County Superior Court in Case No. 37-
2010-00099827-CU-WM-CTL.
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25.0 SUCCESSORS AND ASSIGNS

This Settlement Agreement constitutes a contractual obligation between the City and the
Commission, and therefore shall remain in effect until all terms are fulfilled, regardless of
whether the City has a financial interest in the Properties, as defined in Section 4.2, currently
owned by the City. The Parties retain all of their rights to enforce this Agreement and to assert
factual defenses to any alleged breaches or violations of this Agreement, with the exception that
the City may not challenge the issuance or enforceability of the Agreement itself or the legality
or enforceability of any specific provision.

This Settlement Agreement shall run with the land, binding the City and its successors in
interest, assigns, and future owners of the Properties currently owned by the City. The City
agrees that it shall provide notice to all successors, assigns, and potential purchasers of any
portion of the Properties of any remaining obligations under this Settlement Agreement.

26.0 MODIFICATIONS AND AMENDMENTS

Minor, non-substantive modifications to this Settlement Agreement may be made subject to
agreement between the Enforcement Chief/Deputy and the City. Otherwise, except as provided
in Section 19.0, above, this Settlement Agreement may be amended or modified only in
accordance with the standards and procedures set forth in Section 13188(b) of Title 14 of the
California Code of Regulations.

27.0 GOVERNMENTAL JURISDICTION

This Settlement Agreement shall be interpreted, construed, governed, and enforced under and
pursuant to the laws of the State of California.

28.0 NO LIMITATION OF AUTHORITY

Except as expressly provided herein, nothing in this Settlement Agreement shall limit or restrict
the exercise of the Commission’s enforcement authority pursuant to Chapter 9 of the Coastal
Act, including the authority to require and enforce compliance with this Settlement Agreement.

29.0 INTEGRATION

This Settlement Agreement constitutes the entire agreement between the Parties and may not be
amended, supplemented, or modified except as provided in this Settlement Agreement.

30.0 STIPULATION

The City and its representatives attest that they have reviewed the terms of this Settlement
Agreement and understand that their consent is final and stipulate to its approval by the
Commission.
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31.0 REPRESENTATIVE AUTHORITY

The signatory below attests that he has the authority to represent and bind in this agreement the
City.

ITIS SO STIPULATED AND AGREED:

Onbehalf of the City of Dana Point:

March @1, 2016

lDoug Chotkevys, ®fy Manager

Executed in on behalf of the California Coastal Commission:

John Ainsworth, Acting Executive Director April _ , 2016
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Reviewed By:
DH X

CM  X_
CITY OF DANA POINT CA X
AGENDA REPORT

DATE: MARCH 22, 2010

TO: HONORABLE MAYOR AND CITY COUNCIL

FROM: CITY ATTORNEY, CHIEF OF POLICE SERVICES, DIRECTOR OF
COMMUNITY DEVELOPMENT, NATURAL RESOURCES PROTECTION
OFFICER

SUBJECT: AN URGENCY ORDINANCE OF THE CITY COUNCIL OF THE CITY OF
DANA POINT, CALIFORNIA DECLARING THE EXISTENCE OF
PUBLIC NUISANCE CONDITIONS IN THE VICINITY OF STRAND
VISTA PARK AND ORDERING THE PROHIBITION AND ABATEMENT
THEREOF BY AMENDING CHAPTER 13.04 OF THE DANA POINT
MUNICIPAL CODE SO AS TO ADOPT OPERATIONAL HOURS AND
ORDER THE IMPLEMENTATION OF ENFORCEMENT DEVICES

RECOMMENDED ACTION:

That the City Council adopt the attached Urgency Ordinance entitled:

AN URGENCY ORDINANCE OF THE CITY COUNCIL OF THE CITY OF DANA
POINT, CALIFORNIA DECLARING THE EXISTENCE OF PUBLIC NUISANCE
CONDITIONS IN THE VICINITY OF STRAND VISTA PARK AND ORDERING THE
PROHIBITION AND ABATEMENT THEREOF BY AMENDING CHAPTER 13.04 OF
THE DANA POINT MUNICIPAL CODE SO AS TO ADOPT OPERATIONAL HOURS
AND ORDER THE IMPLEMENTATION OF ENFORCEMENT DEVICES

BACKGROUND:

In anticipation of the dedication of new public park facilities associated with the
Headlands development, in May 2009, the City Council adopted Ordinance 09-05
(Supporting Document B) for the purpose of prohibiting and abating public nuisances
that would otherwise exist by setting operating hours, as it does for all of its parks,
during which the public may utilize the public parks dedicated by the Headlands
development including the “South Strand Switchback Trail,” the “Mid Strand Beach
Access” and the “Central Strand Beach Access.” The Dana Point City Council
approved Local Coastal Program Amendment 01-02 (the “LCP”) and Master Coastal
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Development Permit 04-23 (the “CDP”) for the Headlands project which specifically
included gates at the various entry points to the residential development from which
public beach access may occur, as a means by which to enforce hours of operation and
thereby prohibit and abate public nuisances that would otherwise exist. The California
Coastal Commission (the “CCC”) certified the LCP following its approval by the City
Council.

Since the adoption of Ordinance 09-05, Police Services, the City’s Natural Resources
Protection Officer, and Community Development staff (which includes Code
Enforcement) have reported an inordinate amount of enforcement activities that have
occurred, and that continue to occur at an alarming pace at the project site. In the last
13 months there have been over 130 documented calls for police services at the site.
This call level far exceeds the amount of calls to any other localized area of the City,
including areas that have traditionally received the heaviest level of calls for service.
Most troubling is that 35, or nearly 1/3 of these calls for police services, have occurred
since the fencing came down at the site and the Mid-Strand Beach Access and Central
Strand Beach Access were opened to the public. City staff has observed innumerable
violations of City ordinances at the site which have not been the subject of documented
calls for police services, and these are estimated to at least equal, and more likely
exceed the documented calls for police services. Police Services estimates that an
unprecedented number of calls for a localized area of the City (expected to exceed 400)
will be received for the area this year based on the number of calls received to date.

In October, just prior to the opening of the various public amenities associated with the
Headlands, the City received a letter from CCC staff suggesting that the City did not
have the legal authority to set the hours of operation, that signs at various locations
were inappropriate, and that the above noted gates are not permitted. Staff has
attempted to work with CCC staff to resolve these issues since that time. Notably, City
staff disagrees with the CCC staff’'s analysis including for the following reasons: (i) the
Coastal Act specifically allows the City to take actions to declare, prohibit and abate
public nuisances as has already occurred here; (ii) the LCP specifically authorizes the
City to set hours of operation for the parks and trails in question; (iii) the LCP and the
CDP specifically authorize the gates; and (iv) public access to the beach can be
accommodated during times of closures via adjoining alternate access routes at the
South Strand Switchback Trail and the North Strand Access, which are not gated and
are open from sunrise to sunset and 5:00 AM to Midnight, respectively.

After several months of working with CCC staff to resolve these issues, on March 5" the
City received a letter from the CCC staff (Supporting Document C) in which it threatens
to commence legal action against the City for purportedly violating the Coastal Act and
the LCP. The basis of the letter is the assertion that: (i) the City may not set hours of
operation without processing a CDP, (ii) the gates in question (even though shown in
drawings that are part of the LCP and CDP) are a violation of the LCP and require both
a LCP and CDP; and (iii) signage at various access points may have the unintended
effect of restricting public access. Importantly, the CCC staff's letter requires that the
gates and signs be removed, and that the City stop enforcing “nighttime closures” as
dictated by the City’s hours of operation, by April 2, 2010.
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Police Services, the City’s Natural Resources Protection Officer, and Community
Development staff (which includes Code Enforcement) are very concerned about the
CCC staff's position in light of the high volume of unlawful activity that has taken place
on and adjacent to the access points in question, and especially given that Spring Break
is about to commence on April 2.

As discussed further below, the recommended action, adoption of the attached Urgency
Ordinance, will: readopt and reaffirm Ordinance 09-05; once again declare the
existence of public nuisance conditions in the vicinity of Strand Vista Park that
Ordinance 09-05 and the LCP/CDP were intended to prohibit and abate; and order the
prohibition and abatement of such nuisance conditions by the adoption of operational
hours and the implementation of gates and signage as a means of enforcement. The
Urgency Ordinance would take effect immediately upon adoption, and is necessary in
order to prohibit and abate the threat to public health, safety and welfare, and nuisance
conditions, that would immediately come into existence if the City were to comply with
the demands set forth in the letter from CCC staff.

ISSUE:

Based on overwhelming evidence of ongoing unlawful activity, Police Services, the
City’s Natural Resources Protection Officer, and Code Enforcement are very concerned
that absent the recommended action a significant and immediate threat to public health,
safety and welfare will exist, and specifically that such threat constitutes a public
nuisance. This situation requires that there be limited hours of operation and access to
all the trails in question, the implementation of signage, and the implementation of the
gates in question to prevent unfettered public access to the residential neighborhood
and existing construction site during nighttime and early morning hours.

Of particular concern, and driving the need to act by an urgency ordinance which will
become effective immediately, are two factors. The first is the dramatic increase in the
number of police calls since January 7, 2009, when the construction fence in Strand
Vista Park was removed. The second is the fact the Capistrano Unified School District
(and many other school districts) will commence “Spring Break” on April 2", the date
the CCC staff has demanded that the gates be removed and the “nighttime closures,”
which result from the City’s current hours of operation, cease. Based on past
experience, Police Services believes that a significant increase of beach activity by
young people will coincide with Spring Break, and that this will result in an increase of
both actual incidents, and opportunities for potential incidents (such as trespassing,
graffiti and vandalism), particularly during evening and nighttime hours. Police
Services and Code Enforcement both believe that in order to prohibit and abate
nuisances that will inevitably occur, and those that would otherwise occur, it is
imperative to both have hours of operation in place to effectuate nighttime closures and
to have gates at the entry points to the residential neighborhood (which is still primarily
an active construction site). In addition, signs are needed to advise the public of the
operational hours, as without signs the public cannot be expected to know and comply
with applicable operational hours.
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City staff disagrees with the CCC staff's assessment that the signs, hours of operation,
and gates violate the LCP or the Coastal Act. There is no need to engage in a debate
or controversy over these issues, however, in as much as Section 30005 of the Coastal
Act provides that nothing in the Coastal Act is a limitation on the power of any city to
declare, prohibit, and abate nuisances. Accordingly, to abate and prohibit the imminent
threat to public health, safety and welfare, and the public nuisance that would otherwise
immediately exist if the CCC staff's demands were met, City staff recommends adoption
of the accompanying Urgency Ordinance (Action Document A) which declares the
existence of public nuisance conditions, and orders the prohibition and abatement of
such conditions through the adoption of hours of operation (which result in closures
during hours when City enforcement resources are most limited, and the existing
residences, undeveloped acreage and construction sites are most vulnerable) and the
continued use of gates to be locked open during operating hours to encourage public
access and locked closed during closure hours to prohibit and abate nuisance
conditions. Notably, the recommended action is for all practical purposes declarative of
existing law and approvals, and is duplicative of existing Ordinance 09-05 which
unquestionably was adopted for the purpose of prohibiting and abating public
nuisances. Nevertheless staff proposes the recommended action since during the
adoption of Ordinance 09-05 the fact its purpose was prohibiting and abating nuisance
conditions was not expressly set forth. Staff recommends the adoption of the
accompanying Urgency Ordinance to clarify the purpose and intent of Ordinance 09-05
so that there can be no dispute about this issue.

Typically, an ordinance requires two meetings to be adopted, one for a first reading and
one for a second reading; and, an ordinance is not effective until 30 days following its
adoption. An urgency ordinance, in contrast, is adopted and becomes effective upon its
first reading and no second reading is required. Here, an urgency ordinance is
necessitated by: (i) the dramatic increase in calls for police services at the Headlands
site in general, and the increased level of enforcement needs that has occurred since
the opening of Strand Vista Park, in particular; (ii) the fact Spring Break is scheduled to
commence April 2" the exact date the CCC staff is demanding the cessation of
nighttime closures and the removal of the gates in question; combined with (iii) the fact
Police Services and Code Enforcement believe that if as of April 2" nighttime closures
cease and the gates in question are removed, as demanded by CCC staff, public
nuisance conditions will immediately increase, posing additional threats to public
health, safety and welfare, especially because of the commencement of Spring Break
that day; (iv) the fact time does not permit the adoption of an ordinance through the
typical process that would be effective as of April 2" so as to abate the nuisance
conditions that would commence on that date if the CCC staff's demands were met; and
(v) the important goal of eliminating the risk of unnecessary, expensive litigation with the
CCC which might exist as of April 2" absent effectuation of a clear means to abate the
identified public nuisance conditions that unquestionably complies with the Coastal Act.
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DISCUSSION:

In anticipation of the opening of the public beach access points, on May 11, 2009 the
City Council adopted Ordinance 09-05. This Ordinance amended Title 13 the City’s
Municipal Code, which is the Section of the Municipal Code that sets forth hours of
operation and other regulations for the City’s various parks. In pertinent part, Ordinance
09-05 set the hours during which the public may use the South Strand Beach Access
(also called the South Strand Switchback Trail) as sunrise until sunset; and set the
hours during which the public may use the Mid-Strand Vista Park Access (also known
as the Mid-Strand Beach Access) and the Central Strand Beach Access as 8am to 7pm
from Memorial Day through Labor Day and 8am to 5pm the rest of the year.

Ordinance 09-05 was adopted pursuant the City’s broadly defined “police powers” by
which, pursuant to Article XI, Section 7 of the California Constitution, it may adopt rules
to promote and protect the general health, safety and welfare of the community.
Anything that is injurious to the general health, safety and welfare of the community, or
any neighborhood is defined as a public nuisance. More specifically, a public nuisance
is something that affects an entire community or neighborhood, or any considerable
number of persons at the same time (Cal. Civ. Code § 3480; Cal. Penal Code § 370)
and is an act or omission which interferes with the interests of the community or the
comfort or convenience of the general public and interferes with the public health,
comfort and convenience. (Venuto v. Owens Corning Fiberglass Corp., (1971) 22 Cal.
App. 3d 116). Just as it provides the City the power to adopt ordinances to protect
public health, safety and welfare, the “police power” also grants the City the authority to
declare what activities or uses constitute a nuisance, and to enact regulations designed
to eliminate or reduce the occurrence of a nuisance in an effort to protect the general
welfare. (Cal. Const. art. Xl, 8 7; Cal. Gov't Code § 38771 [a city legislative body may,
by ordinance, declare what constitutes a nuisance].) It seems self evident, therefore,
that by adopting an ordinance that imposes regulations to promote and protect public
health, safety and welfare, the Council is at the same time taking action to prohibit and
abate conditions that are injurious to public health, safety and welfare (i.e., taking an
action to prohibit and abate nuisance conditions.)

In light of the foregoing, staff thinks it is obvious that the purpose of adopting Ordinance
09-05 pursuant to its police power (as well as the purpose of the LCP expressly granting
the City the right to set hours of operation) was to prohibit and abate public nuisance
conditions (i.e., conditions injurious to public health, safety and welfare) that would
otherwise exist, such as loitering, drinking, vandalism, trespassing, and similar activities
which could otherwise easily occur (in particular during nighttime and early morning
hours) without some form of municipal regulation. Although in adopting Ordinance 09-
05 the Council did not make any specific nuisance findings, the fact the adoption was an
exercise of its police powers for the general promotion of health, safety and welfare of
the community would seem to make clear nuisance prevention and abatement was at
its core. Indeed, the City’'s Municipal Code specifically provides that any violation of the
Municipal Code or any violation of any ordinance adopted by the City Council shall
constitute a public nuisance. (DPMC Section 1.01.240.)
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The proposed action accomplishes two critical objectives: (i) it assures that the
nuisance conditions will be prohibited and abated as Spring Break approaches, and (ii)
it eliminates any question as to whether the Council’s adoption of Ordinance 09-05 and
this Urgency Ordinance are exempt from the Coastal Act as a result of the fact the
Council is declaring, prohibiting and seeking to abate public nuisance conditions, and
thereby avoid further disputes and possible litigation with the CCC concerning Coastal
Act compliance. Towards that end, the Council is being requested to declare the
existence of public nuisance conditions, and to order that they be prohibited and abated
by the setting of hours and use of pedestrian gates and signs, based on the facts set
forth below.

Loitering, trespassing, vandalism and similar concerns at the South Strand Switchback
Trail, Central Strand Beach Access and Mid-Strand Beach Access.

Since construction began at the Headlands project, it has been a target of vandalism,
graffiti and trespassing. Between 2005 and 2008 numerous police reports were taken
by the Orange County Sheriff for such acts. The severity of some of these actions has
led to specialized police activities, including assistance from the FBI. A redacted
sampling of some of these reports (ones which Police Services indicates would not
compromise security concerns) is included as Supporting Document D, and
demonstrates significant graffiti and vandalism problems at the site. Between February
15, 2009 and January 7, 2010, there were 96 calls for police services at the property.
Police Services reports that this is an extraordinary number of calls for any localized
area of Dana Point, and exceeds the number of calls for service in areas generally
considered as areas of high crime incidents by City standards. Since January 7™, 2010,
when the construction fence in Strand Vista Park was removed, allowing for the opening
the Mid-Strand Beach Access and the Central Strand Access, there has been a
dramatic increase in the number of police calls, with 35 calls for service being received
in the two month period between January 7" and March 8". Police Services reports
they estimate over 400 calls will be received in 2010 based on the current level of calls
for service. Supporting Document E is a summary of calls for police services between
February 15, 2009 and March 8, 2010, which demonstrates a significant number of calls
for trespassing, vandalism, loitering by suspicious persons, drinking, drug use and other
nefarious activities. Staff reports having seen many instances of unlawful activity that
are not included in the recorded police calls, such as trespassing in ESHA, trespassing
on private property within the Headlands residential development, and drinking; and, it
is estimated that the number of such instances which are not recorded as calls for
police services exceed the documented calls for service. For instance, the City has
created a new position to assist with policing the Headlands’ public amenities, a Natural
Resources Protection Officer. He alone reports issuing verbal warnings for issues such
as trespassing violations on a regular basis, estimated at more than twice per week.

Some of the instances of unlawful conduct are worthy of note. Police Services has
dealt with ongoing vandalism to the fence that surrounds the residential area, including
specifically along the South Switchback Trail. At least two of these instances have
involved acts that constitute felonies which are currently being criminally prosecuted,
and the fencing around the entire project site has been subject to significant damage.
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Several women were observed by staff having a picnic of sorts and drinking alcoholic
beverages in an area of ESHA and are being prosecuted for not only trespassing, but
also for resisting arrest. Staff has observed individuals having sunset picnics on vacant
residential lots. In this regard, staff has observed individuals sitting on ledges and
dangling their legs over drops that exceed 50 feet in some cases. Accordingly, staff is
concerned that a significant threat to public safety exists.

It is also worth noting that a significant threat to public safety exists by virtue of the fact
most of the residential sites have not yet been developed, and will not be for years. In
the interim, there is active construction occurring and no physical barrier within the
project’s residential boundaries to keep the public out of the construction areas (other
than the gates in question). Not only is the public subject to personal injuries
associated with wandering around on a construction site, but also a security threat
exists with regards to persons who may wish to steal from or damage such sites
(something that occurred with alarming frequency during the site preparation portion of
the project).

The Chief of Police reports that it is his professional opinion that unless the Mid-Strand
Beach Access and Central Strand Beach Access are closed to nighttime and early
morning use, and gated to ensure that there is no public access during the closures,
public nuisance conditions will continue to exist and will increase within the residential
area. He reports that based on his experience, combined with the exorbitant number of
calls for service that already exist in the area in general, it is his professional opinion
that without gates the two unlit Access trails, the residential area and the undeveloped
acreage will become a mecca for unlawful activities such as trespassing, drug use,
drinking, loitering, thefts, underage parties and similar mischief, vandalism, and other
crimes. He reports that resources simply do not exist to allow for the type of Sheriff
patrols in the nighttime and early morning hours which would be needed to combat
these unlawful activities. In addition, he reports that the City can anticipate a significant
increase in the demand for, and cost of police services as a result of the enforcement
activities that will be the result of unlawful acts at the site if gates do not exist to restrict
access during these hours.

The Police Chief reports that it is his professional opinion that the South Switchback
Trail needs to be closed to the public from sunset to sunrise. He believes that if the
public is allowed access to this area during nighttime hours the types of public nuisance
conditions noted above will exist, and that the recommended hours of closure are
necessary to prohibit and abate public nuisance conditions. It is his opinion that based
on the available lines of sight from the existing roadway, adequate enforcement should
be possible so as to prohibit nuisance conditions if hours of closure are set at sunset to
sunrise as is the case under Ordinance 09-05.

City staff, including the Police Chief, Code Enforcement, and Community Development
staff, have collaborated to analyze the conditions within the gated confines of the Mid-
Strand Beach Access and Central Strand Beach Access. Staff’s collective conclusion is
that conditions at this location are different than at the South Switchback Trail, and
hence different hours of operation are needed to prohibit and abate nuisance
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conditions. It is noted that there are not clear lines of sight to observe the Mid-Strand
Beach Access or the Central Strand Beach Access from either the roadway or parking
lot, as is the case with the South Switchback Trail. Importantly, no physical barriers
exist within the gated confines to keep the public from wandering off the two Access
trails, and hence an ability to access the entirety of the developed residential area and
the undeveloped acreage exists and must be monitored. Staff feels it is reasonably
necessary to allow for a certain limited amount of daylight to remain after the gates are
closed in order to allow the site to be secured.

An additional difference is the existence of the gates in question. Practical concerns
exist once it is determined, as is the case here, that gates are needed. First, personnel
must be available to perform the task of both opening and closing the gates and
securing the City’s two access trails that exist within them. In addition, it is important to
for members of the public have a clear, objective closing time so as to ensure they do
not become locked within the gates. For instance, if all gates closed suddenly at 7pm,
members of the public using the trails might be trapped inside. In terms of a procedure,
the current plan and procedure is to cause the gates at the easterly (parking lot) end of
the two Access trails to be locked first, and then walk the site, clearing any remaining
members of the public out of the westerly (beach) end before locking the gates at that
end. The recommended hours of operation for the Mid-Strand Beach Access and the
Central Strand Beach Access were determined by taking into account the need for a
fixed, objective time for the reasons noted above, combined with a desire to attempt to
keep the trails open as late in the day as reasonable, while still generally allowing for
daylight to clear and secure the area. Staff recognizes that at certain times in the year
there may no longer be daylight at closing time, just as at other times there may be
some daylight remaining after the gates are closed. Ultimately, the times recommended
were selected after balancing the need for clearly stated, objective time frames and the
availability of personnel to open and close the gates and secure the site, against the
vagaries of when sunset/sunrise occurs.

In terms of signage, staff feels it is imperative that signs indicating operational hours be
posted in order for the proposed method of nuisance prohibition and abatement to be
effective. Absent such signs, members of the public will have no practical way of
knowing when the trails are closed. Police Services reports that signs are needed to
advise the public of this information (in particular at the un-gated South Switchback
Trail). In the absence of signs at the South Switchback Trail, Police Services reports it
is their experience that the public will use the trail at all hours, and will likely be resistant
to compliance with oral instructions to leave at times when the trial is closed. Moreover,
Deputies will be hampered in enforcement efforts as the courts will be less likely to
uphold citations absent clear notice of operating hours. While less of an issue due to
the gates, some of the same concerns exist with regards to the Mid-Strand Beach
Access and Central Strand Beach Access.

Staff notes that public access to Strand Beach is not impacted by the recommended
action. To ensure public access during times when the Mid-Strand Beach Access and
Central Strand Beach Access are open, the proposed Ordinance requires that the gates
be locked open during operating hours. (Supporting Document F is attached for
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reference and is comprised of photos of the site, including specifically photos depicting
the gates in both their locked open and locked closed positions.) In addition, a newly
improved, lighted County stairway exists in close proximity to the South Strand
Switchback Trail and Mid-Strand Beach Access and Central Strand Beach Access.
(Note that the City’s inclined elevator/funicular is adjacent to the County Stairway
[Supporting Document F includes photos that depict the County stairway, the funicular
landing, and the South Strand Switchback]). This County stairway will continue to
provide access to Strand Beach during such hours when the County allows public use
and access to the beach and the City's trails are closed. Notably, to ensure the public is
aware of alternate access points when the Mid-Strand Beach Access and Central
Strand Beach Access are closed, signs at the easterly gates on the Mid-Strand Beach
Access and Central Strand Beach Access point out the alternate routes provided via the
South Stand Switchback Trail and the County stairway -- as well as their respective
hours of operation (See Supporting Document F).

Finally, staff points out one substantive matter contained in the proposed Urgency
Ordinance that is a change from existing Ordinance 09-05. Specifically, the hours of
operation for the Mid-Strand Beach Access and Central Strand Beach Access are
recommended to be from 8am to 7pm from May 1%, through September 30" each year,
as opposed to being from Memorial Day through Labor Day each year. This will add
nearly 60 days to the “summer season” during which the two access points remain open
until 7pm, rather than closing at 5pm. Staff feels as though these time frames are
consistent with the goals and constraints it evaluated in recommending the operational
hours for these two access trails and can be supported by available resources.

Additional concerns at South Strand Switchback Trail.

In addition to the issues noted above, Staff believes site conditions at the South Strand
Switchback Trail require that it be closed between sunset and sunrise for the forgoing
reasons. The South Strand Switchback Trail is a steep, winding, unlit trail. The City
was not able to require the installation of lights due to the adjacent ESHA conditions.
(See photos, Supporting Document F.) These site conditions require that the trail be
closed between sunset and sunrise in order to prohibit and abate existing nuisance
conditions, and due to the need to prohibit and abate nuisances that would pose a
threat to habitat, and which stem from both liability and safety concerns. Staff is
concerned that if used at night this trail poses a threat to public health, safety, and
welfare, and will interfere with the interests of the general community and adjacent
natural habitat. Notably, this trail has already been the site of one felony. While the trail
is safe for use during daylight hours—it was built as designed and approved by qualified
professionals—if used between sunset and sunrise the public may be subjected to
injuries and the likelihood of the nuisance activities that have been previously noted will
continue unabated. Accordingly, the public health, safety, and welfare are being harmed
as a result of both the existing nuisance conditions, and the potential for injuries with the
costs of litigation related thereto. Additionally, the adjacent habitat, which has been
deemed ESHA by the CCC, requires that public access be controlled and moderated to
ensure the preservation of existing flora and fauna. Staff believes these factors
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constitute public nuisance conditions that should be prohibited and abated by adopting
an ordinance setting hours which effectively close this trail between sunset and sunrise.

Comment re Coastal Commission Staff's Legal Position

City staff is at a loss to understand how the CCC staff can take the position a violation
of some sort exists as a result of either: (i) the City setting hours for the South Strand
Beach Access, the Mid-Strand Vista Park Access, and Central Strand Beach Access, or
(i) the City effectuating nighttime/early morning closures which are enforced by the
gates in question. The LCP relevant to the Headlands development (also known as the
Headlands Conservation and Development Plan or HDCP) requires five means of public
beach access. It specifically contemplates that gates regulating public access will exist,
and only requires the fifth access point (a funicular) if such regulatory barriers are
approved. The HDCP also specifically provides that the City will set the hours of
operation for these public beach access points. The HDCP (portions of which that are
relevant to this staff report have been included collectively as Supporting Document G)
specifically reads in pertinent part as follows:

“Strand Vista Park Shall include five vertical public beach access pathways —
South Strand Beach Access, Mid-Strand Vista Park Access, Central Strand
Beach Access, North Strand Beach Access, and if gates, guardhouses, barriers,
or other development designed to regulate or restrict public access are approved
for Planning Area 2, a public funicular (inclined elevator).”

(HDCP pg. 4-53, Item 5 of Table 4.5.4)

“The public trails and overlooks in the Strand Vista Park shall be open to the
public year-round. The City will determine hours of operation.”

(HDCP pg. 4-53, Item 5 of Table 4.5.4.).

The LCP/HDCP approved by the City Council and the CCC for the Headlands
additionally depict pedestrian access gates at the easterly (parking lot side) side of the
Central Strand Beach Access and the westerly side (beach side) of the Central Strand
Beach Access/Mid-Strand Vista Park Access. [See, Supporting Document G, HDCP
Figures 4.4.15 and 4.12.4.] The CDP approved by the City also depicts gates at these
two points, and in addition depicts gates at the easterly side of the Mid-Strand Vista
Park Access. [See relevant graphics from CDP collectively included as Supporting
Document H.] Notably, the CDP was appealed to the CCC for a so called “substantial
issue determination” -- a process by which the CCC decides if there is enough of a
chance that the CDP is out of compliance with the LCP that a further hearing and
investigation by the CCC is warranted. The CCC staff report on the matter asserted
that, among other things, a substantial issue existed as to whether public access as
approved in the CDP is consistent with the LCP. After the hearing, the CCC determined
there was no substantial issue, or, stated otherwise, it determined the CDP (which
includes the graphics which comprise Supporting Document H) was consistent with the
LCP. Accordingly, City staff has determined the City is in compliance with the Coastal
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Act (and the LCP), and would be even absent taking action to declare, prohibit and
abate nuisance conditions as it did in adopting Ordinance 09-05 and as contemplated
by the current recommended action. This information is simply provided for reference in
as much as Coastal Act restrictions which might otherwise apply if CCC staff were
legally correct are not pertinent to nuisance declaration, prohibition and abatement
actions such as are represented by Ordinance 09-05 and the proposed Urgency
Ordinance.

Urgency Conditions

As noted above, in the last two months since construction fencing in Strand Vista Park
was removed, there has been an alarming increase in the number of police calls for
service at the Headlands site. In addition, Spring Break commences on April 2" (the
same date as the CCC staff is demanding that the City cease enforcing nighttime
closures and remove the gates and signs.) Police Services and Code Enforcement
report that the City will have an influx of activity at the beach as a result. Of particular
concern is the fact that removal of the gates and signs, and cessation of enforcement of
nighttime closure of the trails in question, would create unrestricted, unlit, access to the
general public, including underage individuals looking for places to loiter, drink, “party”
and engage in other unlawful acts. The existence of unsecured construction sites within
in the residential area presents a grave concern to Police Services in that without gates
significant vandalism is likely to occur when unsupervised, underage persons have an
opportunity to be out of school at night in the area. The Police Chief has reported that
in his professional opinion, and based on the level of police activity already occurring at
the site, the combination of removing gates and signs, the cessation of enforcement of
the existing nighttime closure hours, and the introduction of Spring Break would be a
law enforcement disaster. He reports that the level of activity at the site under these
conditions would create an immediate threat to public health, safety and welfare. The
Police Chief and City staff recommend that the proposed ordinance be adopted on an
urgency basis so as to ensure it becomes effective immediately and prior to Spring
Break so that the nighttime closures and gates in question can remain in place during
that period. Otherwise, it is their opinion that significant public nuisance conditions will
continue, and will increase during Spring Break, for all the reasons noted above.

By adopting the recommended ordinance as an urgency measure, the City will be able
to ensure that a clear means to prohibit and abate the identified public nuisance
conditions will exist, and that this abatement process will unquestionably comply with
the Coastal Act. At the same time it will achieve the important goal of eliminating the
risk of lalnnecessary, expensive litigation with the CCC that would otherwise exist as of
April 2",
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Action Document A
ORDINANCE NO. 10 - XX

AN URGENCY ORDINANCE OF THE CITY COUNCIL OF
THE CITY OF DANA POINT, CALIFORNIA DECLARING
THE EXISTENCE OF PUBLIC NUISANCE CONDITIONS IN
THE VICINITY OF STRAND VISTA PARK AND
ORDERING THE PROHIBITION AND ABATEMENT
THEREOF BY AMENDING CHAPTER 13.04 OF THE
DANA POINT MUNICIPAL CODE SO AS TO ADOPT
OPERATIONAL HOURS AND ORDER THE
IMPLEMENTATION OF ENFORCEMENT DEVICES

WHEREAS, City of Dana Point (the “City”) City Council has been advised by
Police Services and other staff that (1) public nuisance conditions exist at the
Headlands project (the “Project”), and (2) the ability to close certain pedestrian access
ways (the South Strand Switchback Access, the Mid-Strand Beach Access and the
Central Strand Beach Access) during specified hours, as well as maintenance of gates
and appropriate signage at these locations is necessary to abate these conditions;

WHEREAS, The California Coastal Commission (the “Commission”) has
asserted that (1) the City is presently unauthorized to restrict hours for public use of the
Project pedestrian access ways because establishment of such hours constitutes
"development" under the California Coastal Act for which the City would be required to
obtain a Coastal Development Permit, and (2) gates restricting public use of the Mid-
Strand Beach Access and Central Strand Beach Access are not authorized by the
Coastal Act; and

WHEREAS, Division 20 of the California Coastal Act, Section 30005 provides, in
pertinent part that no provision of the Coastal Act is a limitation on the power of any city
to declare, prohibit, and abate nuisances; and

WHEREAS, City’s City Council has previously declared that public nuisance
conditions exist at the Project in the absence of nighttime closures of the access ways
in question, and specifically the South Strand Switchback Trail, the Mid-Strand Beach
Access, and the Central Strand Beach Access, as more fully set forth in Ordinance 09-
05; and

WHEREAS, City’s City Council desires to exercise the authority vested in it by
Article Xl, Section 7, of the California Constitution, and California Government Code
Section 38771 (which power is specifically confirmed by Section 30005 of the Coastal
Act), and leave no doubt that it has and hereby does declare nuisance conditions exist
at the Project (as more fully described herein) and has and hereby does order that such
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conditions be prohibited and abated by the implementation of closures, gates and signs
(as more fully described herein); and,

WHEREAS, on March 5, 2010, the City received a notice from the Commission
that, in order to avoid legal action, on or before April 2, 2010 the City is required to
cease enforcing the hours of operation for the parks specifically closures of the Mid-
Strand Beach Access, the Central Strand Beach Access and the South Strand
Switchback Access as required by Ordinance 09-05, and further that the City must
remove the pedestrian gates and signs located in the related area; and

WHEREAS, City’s City Council finds and determines that based upon the facts
presented to it by staff in the consideration of this matter (which information the Council
has considered, has determined is accurate, and adopts as a basis for adopting this
Ordinance), conditions exist which require the adoption of this Ordinance as an
“urgency ordinance” such that it will be adopted and become effective immediately upon
its introduction pursuant to Government Code Sections 36934 and 36937; and

WHEREAS, adoption of this Ordinance will not have any significant adverse
impacts on the environment within the meaning of the California Environmental Quality
Act.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF DANA POINT
DOES HEREBY ORDAIN AS FOLLOWS:

SECTION 1. Findings related to public nuisances at the Headlands Parks
including the South Stand Switchback Trail, Central Stand Beach Access and Mid-
Strand Beach Access.

Based upon the staff report accompanying this matter and evidence presented to
the City Council in connection with its consideration of this Ordinance, the City Council
finds as follows:

1. Since construction began at the Headlands project, it has been a target of
vandalism, graffiti, trespassing, loitering, and other unlawful activity.

2. The police calls for services at the Project are at an extraordinary level
exceeding the level of calls with any other localized area in the City.

3. Persons are committing unlawful acts within the parks along the South Strand
Switchback Trail, which constitute public nuisance conditions, including but not limited to
loitering, trespass, drinking, graffiti, drug use and vandalism to area fences.

4. Persons are committing unlawful acts along the Mid-Strand Beach Access
and Central Strand Beach Access and within the gated portions of the residential area
of the Project, including but not limited to drinking, loitering, vandalism, graffiti, and
trespass.

CCC-16-CD-02

Exhibit 4

Page 14 of 108



03/22/10 Page 15 Item #12

5. Persons are committing unlawful acts in the general vicinity of the South
Switchback Trail, the Mid-Strand Beach Access, and the Central Strand Beach Access,
including but not limited to loitering, drinking, drug use, vandalism, graffiti, and trespass,
and, for all the reasons presented to the City Council during its consideration of this
matter, in the absence of regulations closing the parks including these access points as
provided in this Ordinance, gating the access points that traverse through the
Headlands residential neighborhood, and utilizing signs to display the hours of operation
for these facilities, such activities will occur and continue to occur unabated.

6. In the absence of the closure regulations, signage, and gates restricting public
access during closures, all as specified by this Ordinance; and, due to the lack of
physical barriers to keep members of the public on the Mid-Strand Beach Access and
Central Strand Beach Access, unlawful activities such as trespassing, drug use,
drinking, loitering, and vandalism, and theft of private property have occurred and will
continue to occur upon the common areas, homes, and lots in the Headlands residential
neighborhood. Moreover, these activities pose a substantial risk of injury to members of
the public, and expose the City to liability and litigation costs.

7. In the absence of closure regulations, signs, and gates restricting public
access during closures, all as set forth in this Ordinance, unlawful activities will occur
within the parks including at the South Strand Switchback Trail and the general area of
the Mid-Strand Beach Access and the Central Strand Beach Access, and sufficient
recourses do not exist to allow for the type of Sheriff patrols which would be needed to
combat these unlawful activities; moreover, a significant increase in the demand for and
cost of police services will occur as a result of the enforcement activities that will
needed as the result of unlawful acts at the Project if closures do not occur and signs
and gates do not exist as set forth in this Ordinance.

8. Public health, safety and welfare considerations are negatively impacted if the
South Strand Switchback Trail is open for use by the public at night in as much as it is
unlit and potentially unsafe for nighttime use, and is adjacent to Environmentally
Sensitive Habitat Area which must be protected from light, noise, trespassing and other
disturbances in order to preserve flora and fauna.

SECTION 2. Declaration of Public Nuisance due to Conditions Described in Section 1.

Based upon the staff report accompanying this matter and evidence presented to
the City Council in connection with its consideration of this Ordinance, the City Council
declares as follows:

The findings set forth in Section 1 above constitute a threat the general health,
safety and welfare of the entire community, as well as the Headlands neighborhood,
and the conduct and activities described interfere with the interests of the community at
large, and the comfort and convenience of the general public. Accordingly, the findings
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in Section 1 above constitute public nuisance conditions which are to be prohibited and
abated as set forth in this Ordinance.

SECTION 3. Order for prohibition and abatement of public nuisance conditions.

Based upon the staff report accompanying this matter and evidence presented to
the City Council in connection with its consideration of this Ordinance, the City Council
hereby finds, determines, orders and declares as follows:

1. The public nuisance conditions declared to exist in Section 1 hereof are to be
prohibited and abated by the implementation of hours of operation for the parks and the
South Stand Switchback Trail and the placement of signage advising the public of such
hours of operation, as more fully set forth in Section 6 hereof. The closure between
sunset and sunrise is deemed to be reasonable and necessary to accomplish the
prohibition and abatement of the aforesaid nuisance conditions. While signs are to be
utilized as set forth herein, City staff is directed to continue to work with the Commission
to endeavor to address its concerns regarding appropriate language to be included on
such signs.

2. The public nuisance conditions declared to exist in Section 1 hereof are to be
prohibited and abated by the implementation of hours of operation for the Mid-Strand
Beach Access and the Central Strand Beach Access, and the use of signs and gates,
as more fully set forth in Section 6 hereof. The hours of operation as set forth in Section
6 and the resulting closure hours are deemed to be reasonable and necessary to
accomplish the prohibition and abatement of the aforesaid nuisance conditions. The
Council specifically finds that it is reasonable and necessary to have clear and objective
closing times and signage in order to both prohibit and abate the nuisance conditions in
guestion and to deal with practical considerations related to the use of gates, which it
deems essential to nuisance prohibition and abatement. While signs are to be utilized
as set forth herein, City staff is directed to continue to work with the Commission to
endeavor to address its concerns regarding appropriate language to be included on
such signs.

SECTION 4. Findings related to Public Access

Although not relevant to a public nuisance determination and order of abatement,
the Council specifically finds and determines that the implementation of this Ordinance
will not impact, impede, or otherwise change the intensity of public access to Strand
Beach since: (i) to ensure unrestricted public access during the operating hours when
the Mid-Strand Beach Access and Central Strand Access are open, this Ordinance will
require that the gates at issue be locked open, and (ii) since a newly improved, lighted
County stairway exists in close proximity to the South Strand Switchback Trail, the Mid-
Strand Beach Access, and the Central Stand Beach Access, and will continue to
provide access to Strand Beach during such hours when the County allows public use
and access to Strand Beach and the City's trials are closed. The Council notes that to
ensure the public is aware of alternate access points when the Mid-Strand Beach
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Access and Central Strand Beach Access are closed, signs at the easterly gates on the
Mid-Strand Beach Access and Central Strand Beach Access point out the alternate
routes provided via the South Stand Switchback Trail and the County stairway -- as well
as their respective hours of operation (sunrise until sunset, and 5:00 a.m. until Midnight,
respectively.)

SECTION 5. Findings related to adoption of this measure as an urgency ordinance.

Based upon the staff report accompanying this matter and evidence presented to
the City Council in connection with its consideration of this Ordinance, the City Council
finds and determines as follows:

1. Data presented by City staff demonstrates that reports of unlawful activity in
and around the Headlands Parks, the Mid-Strand Beach Access, the Central Strand
Beach Access, the residential areas of the Project, and the South Strand Switchback
Trail have greatly increased since the opening of Strand Vista Park and the above noted
trails in January, 2010.

2. As warmer weather approaches, public visits to the Strand Vista Park and the
above noted trails are expected to further significantly increase. Spring Break
commences on April 2", the same date as the Commission staff is demanding that the
City cease enforcing closures and remove the gates and signs in question.

3. The City will have an influx of activity at the beach as a result a significant
increase of beach activity by young people will coincide with Spring Break, and this will
result in an increase of both actual incidents, and opportunities for incidents of illegal
activities (such as trespassing, graffiti, and vandalism), particularly during hours during
which City enforcement resources are limited, such as evening, nighttime and early
morning hours.

4. Removal of the gates and signs, and cessation of enforcement of closures of
the parks and trails in question, would create unrestricted, unlit, access to the general
public, including underage individuals looking for places to loiter, drink, “party” and
engage in other unlawful acts.

5. In the absence of the gates in question and signage, the residential area
abutting the Mid-Strand Beach Access and Central Strand Beach Access presents a
significant opportunity for unlawful activity, which is increased due to the occurrence of
Spring Break.

6. Based on the level of police activity already occurring at the site, the
combination of removing gates and signage, the cessation of enforcement of the
existing closure hours, and the introduction of Spring Break would result in a significant
negative impact on public safety, and the level of unlawful activity at the Project under
these conditions is likely to create an immediate threat to public health, safety and
welfare.
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7. This ordinance must be adopted on an urgency basis so as to ensure it
becomes effective prior to Spring Break so that the nighttime closures and gates in
guestion can remain in place during that period; and, since absent such action
significant public nuisance conditions will exist during Spring Break for all the reasons
noted in above, as well as those and presented to the Council during its consideration of
this matter.

8. This ordinance must be adopted on an urgency basis so as to ensure it
becomes effective prior to April 2, 2010, in order to: (i) allow the City to ensure that a
clear means to prohibit and abate the identified public nuisance conditions exists which
abatement process will unquestionably comply with the Coastal Act; and (ii) at the same
time enable the City to achieve the important goal of eliminating the risk of unnecessary,
expensive litigation with the CCC that would otherwise exist as of April 2",

9. Each of the recitals to this Ordinance is true and correct, and, pursuant to
Government Code Section 36937(b), the adoption this Ordinance is required for the
immediate preservation of the public health, safety, and welfare.

SECTION 6: The text of Title 13, Chapter 13.04, Sections 13.04.030 (h) and (g) of the
City’s Municipal Code are hereby amended so as to read in their entirety as follows:

(h)  Mid-Strand Beach Access and Central Strand Beach Access will be open
from 8:00 a.m. to 7:00 p.m. from May 1% through September 30", and from 8:00
a.m. to 5:00 p.m. the rest of the year. Gates which can be locked in the open
position, as presently existing on the Mid-Strand Beach Access and Central
Strand Beach Access, shall be maintained and utilized to control pedestrian
access to the Mid-Strand Beach Access and Central Strand Beach Access, so as
to limit such access to operating hours. Said gates shall be locked open during
such hours as the Mid-Strand Beach Access and Central Strand Beach Access
are open. Signage advising the public of the above hours of closure, as well as
the alternative access ways to the beach, shall be posted at or near the above
noted gates at all times.

() Strand Beach Park and South Strand Switchback Trail will be open from
sunrise to sunset throughout the year. Signage advising the public of the hours of
closure applicable to South Strand Switchback Trail, as well as the alternative
access ways to the beach, shall be posted at or near the access points to said
trail at all times.

All text of Title 13, Chapter 13.04, which remains unchanged by this Ordinance,
including specifically text adopted by the passage of Ordinance 09-05, is hereby
readapted and reaffirmed, and the entirety of the text (as amended hereby) is deemed
to be necessary to prohibit and abate public nuisances that would otherwise exist. All
ordinances and provisions of the Dana Point Municipal Code and sections thereof
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inconsistent herewith shall be repealed to the extent of such inconsistency and of no
further force or effect.

SECTION 7: This urgency ordinance is enacted pursuant to the authority conferred on
the City Council of the City of Dana Point by Government Code Sections 36934 and
36937, and shall be adopted, enacted and in full force and effect immediately upon its
introduction and approval by a four-fifths vote of the City Council.

SECTION 8: If any section, subsection, subdivision, sentence, clause or phrase of this
Ordinance is for any reason held to be unconstitutional or otherwise invalid, such
invalidity shall not affect the validity of this entire Ordinance or any of the remaining
portions hereof. The City Council hereby declares that it would have passed this
Ordinance, and each section, subsection, subdivision, sentence, clause or phrase
hereof, irrespective of the fact that any one or more sections, subsections, subdivisions,
sentences, clauses or phrases be declared unconstitutional or otherwise invalid.

SECTION 9: The City Clerk shall certify the passage of this Ordinance and cause it to
be published as required by law.

PASSED, APPROVED, AND ADOPTED this day of , 2010.

STEVEN H. WEINBERG, MAYOR

ATTEST:

KATHY M. WARD, CITY CLERK
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STATE OF CALIFORNIA )
COUNTY OF ORANGE ) ss.
CITY OF DANA POINT )

I, Kathy M. Ward City Clerk of the City of Dana Point, do hereby certify that the
foregoing Ordinance No. ____ was adopted on an urgency basis at a regular meeting of
the City Council on the day of , 2010, by the following roll-

call vote, to wit:

AYES:
NOES:
ABSENT:

ABSTAIN:

KATHY M. WARD
CITY CLERK
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Supporting Document B

ORDINANCE NO. 08-05

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF DANA
POINT, CALIFORNIA AMENDING CHAPTER 13.04, PARKS AND
RECREATIONAL FACILITIES REGULATIONS, OF THE MUNICIPAL
CODE TO ADDRESS THE NEW PARKS AND FACILITIES IN THE CITY
INCLUDING SEA TERRACE PARK AND THE DANA POINT
HEADLANDS AND IN SUPPORT OF THE MARINE PROTECTED
AREAS.

WHEREAS, the City of Dana Point ("City") has determined that Chapter 13.04 of
the Dana Point Municipal Code needs to be amended to address the new parks and
facilities at the Dana Point Headlands, Sea Terrace Park and support of the Marire
Protected Areas.

THE CITY COUNCIL OF THE CITY OF DANA POINT DOES ORDAIN AS FOLLOWS:

SECTION 1. Section 13.04.020 of the Dana Point Municipal Code is hereby
amended to read in its entirety as follows:

13.04.020 Definitions.

The following words shall have the meaning indicated when used in these
regulations:

(a) ‘Alcoholic beverage” means alcohol, spirits, liquor, wine, beer and every
liquid or solid containing one-half of one (0.5) percent or more of alcohol by
volume and which is fit for beverage purposes either alone or when diluted, mixed
or combined with other substances.

(b} “Amplified sound” means music, sound wave, vibration, or speech
projected or transmitted by electronic equipment, including amplifiers.

(c) ‘Park” means any community park, neighborhood park, conservation or
recreational area maintained by the City, (Ord. 94-12 8/23/94)

(ch “Natural Open-Space” consists of Hilltop Park, Harbor Point Park and the
South Strand Open Space as defined in the conservation easement
approved by the City on November 30, 2008 and other conservation areas
as may be designated by the City Council.

SECTION 2. Section 13.04.030 of the Dana Point Municipal Code is hereby
amended to read in its entirety as follows:

Item #12
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13.04.030 Hours of Use.

It shall be unlawful for any person to enter, loiter or remain in any park at any time
between the hours of 10:00 p.m. and 6:00 a.m. or in any City building between the
nours of 11:00 p.m. and 6:00 a.m. except as foliows:

{(a) City employees or agents and peace officers when engaged in official
business,;

{b) Persons with permits issued by the City Council or the City Manager or
his/her designee,

(c) Persons and/or spectators participating in City-sponsored or  City-
approved programs which take place outside posted hours of operation;

(d) Shipwreck Park will be closed at sunset throughout the year,

(e) Hilltop Park and Harbor Point Park will be open at 7:00 a.m. and closed at
sunset throughout the year,

0] The Nature Interpretive Center is considered part of Harbor Point Park;
therefore all municipal codes for the Harbor Point Park also apply to the facility
and parking lot of the Nature Interpretive Center, with the exception of hours of
operation for the facility and parking lot which will be open Tuesday-Sunday
{closed on Monday) from 10:00 a.m. to 4:00 p.m.

(9 Strand Beach Park and South Strands Switchback trail will be open from
sunrise to sunset throughout the year,

(hy Mid/Central Strand Beach Access will be open from 8:00 a.m. to 7:00 p.m.
from Memorial Day through Labor Day, and from 8:00 a.m. to 5:00 p.m. the rest of
the year,

{i) Strand Funicular Beach access will be open dally from sunrise to sunset
from Memorial Day through Labor Day; and, from sunrise o sunset on weekends
and holidays the rest of the year.

SECTION 3. Section 13.04.050 of the Dana Point Municipal Code is hereby
amended to read in its entirety as follows:

13.04.050 Care of Natural Resources.

(a) It shall be unlawful for any person to damage, cut, carve, transplant or
remove any tree, plant, algae, wood, turf in a park, or pick the flowers,
seeds or fruit of any tree or plant in a park without writter authorization
from the City Manager or designee. (Ord. 94-12, 8/23/94)

(b) It shall be unlawful to take, possess or disturb specimens of live or dead
organisms from any Natural Open-Space or the Marine Protected Areas
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Ordinance No, 08.05
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set aside for conservation within city limits other than those deemed
permissible by the U.S. Fish and Wildlife or the California Department of
Fish and Game with appropriate permits or licenses or written
authorization from the City Manager or designee

(c) No person shall willfully injure, destroy or alter the Natural Open-Space of
the Headlands and the Marine Protected Areas within city limits,

(d) It shall be unlawful for any person to disturb, take or injure geological or
cultural resources within the Dana Point Headlands open space
recreational parks and Natural Open-Space.

SECTION 4. Section 13.04.055 of the Dana Point Municipal Code is added to
read in its entirety as follows:

13.04.055 Trespassing in Natural Open-Space Areas.

It shall be unlawful for any person to leave the designated trail and trespass on
protected habitat without consent from the Natural Resources Protection Officer or
written authorization from the City Manager or designee in the Hilltop Park, Herbor
Point Park and South Strand Switchback Trail's Natural Open-Space.

SECTION 5. Section 13.04.065 of the Dana Point Municipal Code is added to
read in its entirety as follows:

13.04.065 Throwing ltems in Headland Recreational and Conservation Parks.

It shall be unlawful for any person to throw any item {e.g, rocks, bottles, other
refuse, trash or litter) in the Hilltop Park, Harbor Point Park, South Strand
Switchback Trail, Strand Beach Park including the revetment trail, Mid/Central
Strand Access Trall and the Funicular Beach Access.

SECTION 6. Section 13.04.085 of the Dana Poini Municipal Code is added to
read in its entirety as follows:

13.04.095 Pets in the Headland Recreational and Conservation Parks.

It shall be unlawful for dogs, with the exception of service dogs, or any other pet to
be on the trails or in the park at Hilltop Park, Harbor Point Park, South Strand
Switchback Trail, Strand Beach Park including the revelment trail, Mid/Central
Strand Access Trail and the Funicular Beach Access.

SECTION 7. Section 13.04 130 of the Dana Point Muncipal Code is hereby
amended to read in its entirety as follows:
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13.04.130 Bicycles, Skateboards, Rollerblades and Similar tems.

It shall be unlawful for any person to bicycle, skateboard, rolierblade or use a
similar item of any type on fennis courts, handball courts, ball diamonds, patios,
porches, play apparatus areas, and all other areas which are not designed or
custormarily used for such a purpose. A bicyclist shall be permitted to whee! or
push a bicycle by hand over any grassy area or path reserved for pedestrian use
(Ord. 94-12, 8/23/94; amended by Ord. 06-07, 9/13/08)

It shall be unlawful for any person to bicycle, skateboard, rollerblade or use 3
similar dem of any type on the frails or on any other area of Hilltop Park, Harbor
Point Park, South Strand Switchback Trail, Strand Beach Park including the
revetment trall, Mid/Central Strands Access Trail and the Funicular Beach Access

it shall also be unlawful for any person to skateboard or rollerblade in Sea Terrace
Park

SECTION B if any Section, Subsection, Subdivision, sentence, clause, phrase, or
portion of this Ordinance is for any reason held to be invalid or unconstitutional by
the decision of any court of competent jurisdiction. such decision shall not affect
the validity of the remaining portions of this Ordinance. The City Council hereby
declares that it would have adopted this Ordinance and each Section, Subsection,
Subdivision, sentence, clause, phrase, or portion thereof, irrespective of the fact
that any one or more Sections, Subsections, Subdivisions, sentences, clauses,
phrases, or portions thereof be declared invalid or unconstitutional.

SECTION 8 The City Clerk shall certify as to the adeption of this Ordinance and
shall cause a summary thereof to be published within fifteen (15) days of the
adoption and shall post a certified copy of this Ordinance, including the vote for
and ageainst the same, in the Office of the Cily Clerk, in accordance with
Government Code Section 36933,

PASSED, APPROVED, AND ADOPTED this 117 day of May, 2009,

LISA A BARTVETT, MAYOR

ATTEST:

P Yl

KAFHY M/WARD, CITY CLERK
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STATE OF CALIFORNIA)
COUNTY OF ORANGE } 88

P T PN N

CHY GF DANA POINT

I, Kathy M. Ward, City Clerk of the City of Dana Point, Cal lifornia, do hereby
certify tha‘i the foregoing is a true and correct copy of Ordinance No. 05-05 introduced at
a regular meeting of the City Cwnc;! held this 13" day of April, 2008, and passed and

EYPNe

adopted at a regular meeting held 11" day of May, 2009, by the Toliowing roll call vote:

AYES:

NOES:

ABSENT:
RECUSE:

(SEAL)

Council Members Anderson, Schoeffel, Mayor Pro Tem Weinberg,
and Mayor Bartlett

None
Nong

Council Member Bishop

%Mdﬂ}ﬁf ZUM

KATHY M/WARD, CITY CLERK
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STATE OF CALIFORNIA )
COUNTY OF ORANGE ) ss AFFIDAVIT OF PQSTING
CITY OF DANA POINT ) AND PUBLISHING

KATHY M. WARD, being first duly sworn, deposes, and says:

That she is the duly appointed and qualified City Clerk of the City of Dana
Point;

That in compliance with State Laws of the State of California,
ORDINANCE NO. 09-05, being:

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF DANA
POINT, CALIFORNIA AMENDING CHAPTER 13.04, PARKS AND
RECREATIONAL FACILITIES REGULATIONS, OF THE MUNICIPAL
CODE TO ADDRESS THE NEW PARKS AND FACILITIES IN THE CITY
INCLUDING SEA TERRACE PARK AND THE DANA POINT
HEADLANDS AND IN BUPPORT OF THE MARINE PROTECTED
AREAS,

was published in summary in the Dana Point News newspaper on the 7" day of May,
2009, and the 21° day of May, 2009, and, in further compliance with City Resolution No.
91-10-08-1, on the 30" day of Aprii, 2009, and the 14" day of May, 2008, was caused to
be posted in four {4) public places in the city of Dana Point, to wit:

Dana Point City Hall
Capistranc Beach Post Office
Dana Point Post Office

Dana Point Library

s 7 Yl

KATHY M. WARD, CITY CLERK
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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Govemor
3

CALIFORNIA COASTAL COMMISSION
South Coast Area Office

200 Oceangate, Suite 1000

Long Beach, CA 90802-4302

(652) 5%0- 507 RE@E;% ED
MAR -5 2ump
March 4, 2010 CITY OF D3NA romy

[ e

O e e
Kyle Butterwick Lo
Community Development Director
City of Dana Point

23282 Golden Lantern

Dana Point, CA 92629

WViolation File Number: V-5-09-026

Property Location: Dana Point Headlands - Strand Beach accessways
City of Dana Point, County of Orange

Unpermitted Development: Placement of gates and signs restricting public beach
access; establishment of “hours of operation” limiting
public beach access.

Dear Mr. Butterwick:

Thank you (and City staff) for taking time to meet with Commission staff Sherilyn Sarb, Karl
Schwing, Teresa Henry, Pat Veesart and myself on February 18" to discuss the gates, signage,
and hours of operation at the site of the Dana Point Headlands project. We appreciate your time
and efforts and hope that we can resolve this quickly and amicably. As you know, we are
concerned that the unpermitted gates, signs, and posted hours of operation at issue are restricting
public access opportunities to the coast. You’ll remember that public access was a critical
component of the Commission’s certification of the LCP which includes the Headlands
Development and Conservation Plan (“HDCP™) and the subsequent approval of the project by
the City pursuant to Coastal Development Permit No. 04-23. We understand and appreciate that
the subject restrictions on public access might be originating from pressure on the City to address
perceived public safety issues. However, as we explained, the gates, signs, and hours of
operation require authorization through the coastal development permitting process. Thus, we
would like to work with the City to achieve a mutually acceptable resolution that addresses both
public safety and public access to the coast through that process. Based on discussions during
our February 18" meeting, we are optimistic that we can reach such a resolution,

At our February 18™ meeting, we discussed the unpermitted development at issue, which is
described in more detail below, including installation of gates on public coastal accessways,
closure of the beach accessways through establishment of hours of operation by ordinance, and
installation of signs displaying the hours of closure. Hours of closure have been established for
the Mid-Strand Vista Park Access, Central Strand Beach Access, Strand Beach Park Lateral
Access, and South Strand Beach Access. Gates and signage displaying the hours of closure are
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installed at the Mid-Strand and Central Strand accesses, Signage displaying the hours of closure
is instalied at the North Strand Beach Access, Strand Beach Park Lateral Access, and South
Strand Beach Access.

The gates on the accessways are not authorized by a valid coastal development permit and are
expressly prohibited by the HDCP. In addition, the hours of closure of the accessway, as well as
the signs displaying the closures, are also unpermitted and apparently inconsistent with the
public access protection policies of the HDCP and Coastal Act. In order to resolve this matter,
we are requesting that the City remove the gaies and replace the signs displaying the hours of
closure with public access signage that does not display hours of closure. We would be glad to
work with the City through the coastal development permit process to establish hours of
operation that effectively address proven public safety issues and maximize public access to the
coast,

We also discussed issues with existing signage installed on the accessways that is confusing and
misleading, and by staff’s own observations, is hindering access. Finally, we briefly discussed
vegetation at the overlooks on the North Strand Beach Access that is obstructing views of the
coast; I will address this issue under scparate cover.

Access Closures and Signage

In authorizing the Dana Point Headlands project, and the subject beach accessways, Coastal
Development Permit (“CDP”) No. 04-23 does not establish hours of closure for the accessways;
under the terms of the CDP then, the hours during which the public may enter the beach
accessways are unrestricted. The ordinance establishing hours of operation for the accessways,
and the signage displaying the hours, close the Mid-Strand and Central Strand, and South Strand
Beach Accesses to the public, from 5 or 7pm to 8am, depending on the season, and sunset to
7am, respectively. The Strand Beach Park Lateral Access is closed from sunset to sunrise. Each
of these accessways individually and separately provides access to the beach and coast. The
ordinance and signage thus restrict public access to the coast,

As noted in our previous correspondence with the City of Dana Point, pursuant to Section
9.75.040 of the City’s zoning code, the definition of “development” includes a “change in the
intensity of use of water, or of access thereto.” Therefore, the ordinance and signage restricting
access to the coast constitute development. All development within the Coastal Overlay District
that is not otherwise exempt requires a CDP pursuant to Zoning Code Section 9.27.010. The
closure of the accessways and the signs depicting the closures: 1) constitute development, 2) are
located within the Coastal Overlay District, 3) are not authorized by CDP No. 04-23 (or any
other CDP), and 4) are not exempt.

You asserted at our February 18" meeting that Table 4.5.4, entitled “Strand Vista Park/Public
Access Guidelines,” of the Headlands Development and Conservation Plan (“HDCP”) authorizes
the heach access closures. Item 2 of Table 4.5.4 states “The public trails and overlooks in the
Strand Vista Park shall be open to the public year-round. The City will determine hours of
operation.” As noted above, establishing hours of operation constitutes development and all
development within the Coastal Overlay District requires a CDP. The HDCP is not a CDP, and
no provision of the Coastal Act, the HDCP, or any other section of the City Local Coastal
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Program (“LCP”), provides for authorization of development solely through certification of an
1ce.

Instead, LCPs are planning tools that set policies concerning development. The definition of an
LCP, found in Coastal Act Section 30108.5, describes an LCP as a bundle of documents for
implementing the provisions and policies of the Coastal Act at the local level, Within the LCP’s
bundie of documents, there may be documents, such as a land use plan (“LUP™), that are
sufficiently detailed to provide specific standards of review for development within the LCP
area; an LUP is defined in relevant part within the Coastal Act as, “the relevant portion of a local
government general plan, or local coastal element which are sufficiently detailed to indicate the
kinds, location, and intensity of land uses, the applicable resource protection and development
policies, and where necessary, a listing of implementing action.” Section 30108.5. As noted
above, all development that is not otherwise exempt requires a CDP in order to ensure
consistency with these detailed policies of the LCP. The process to ensure a proposed
development’s consistency with these detailed policies of the LCP is the coastal development
permit process, hence, the requirement in the City’s LCP for all development to be authorized by
a CDP.

Here, the LCP provisions at issue are the “guidelines” in Ttem 2 of Table 4.5.4. The guidelines
identify the City as the managing entity of the Mid-Strand, Central Strand, Strand Beach Park,
and South Strand Beach Accesses, as opposed to the County or a non-profit, which the HCP
identifies as the managing entities of the North Strand Beach Access and Headlands
Conservation Park, respectively. As explained above, these guidelines do not authorize
development. Rather, the guidelines provide a standard of review, together with LCP policies
that require maximizing public access, particularly HDCP Section 4.4, which specifies that trails
will maximize public coastal access, for any proposed development affecting the accessways,
such as establishing hours of closure. Staff emphasized at our mecting that we believe the
closures and signage are inconsistent with the public access policies of the LCP and Coastal Act
that provide for maximizing public access because the access closures and signage prohibit
access even during daylight and twilight hours.

Beach Access Gates

The gates crected at the entrances to the beach accessways clearly constitute development;
“development” is defined in Section 9.75.040 of the City’s zoning code, in relevant part as “the
placement or erection, on land, in or under water, of any solid material or structure.” You have
referred staff to an unidentified icon in the location of the subject gates on the approved
Headlands project plans, asserting that the icon is an indication of approval of the gates. The icon
is not identified on the plans as a symbol for gates. In contrast, on the same project plans where
gates are consistent with the HDCP and were authorized by CDP 04-23, namely, at the entrances
to trails within the Headlands Conservation Park to reduce impacts to ESHA, gates are
specifically identified and labeled.

Moreover, the gates are inconsistent with the access policies of the HDCP. HDCP Section
3.4.A.6 expressly prohibits gates or other development in Planning Areas 2 and 6 that restrict
public pedestrian and bicycle access. Section 3.4.A.6 reads in pertinent part:
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Gates, guardhouses, barriers or other development designed to regulate or restrict public
access shail only be allowed in conjuncrion with a public funicular in Planning Area 1
providing hanized public Sfrom the County beach parking lot to the beach, Only

public vehicular gccess may be restricied, Public pedesirian and bicyele access shail not be
restricted. [underlining added for emphasis]

General Condition No. 3 of CDP 04-23 requires all development to be consistent and comply
with the requirements of the HDCP, Since the gates are inconsistent with the HDCP, they could
not be validly authorized by the CDP.

Existing Signage

During our visit to the site, staff noted several signs on the project site that may have the
unintended effect of restricting public access:

1) Signs at the top and foot of the North Strand Beach Access displaying the hours of operation
of the funicular read: beach access hours 8am to Spm. This may give the public the mistaken
impression that access to the beach is limited to 8am to Spm. The signs should be clear that the
hours listed on the signs are solely the hours of operation of the funicular.

2) Signs labeled “Alternate Public Beach Access” recently installed at the Mid-Strand and
Central Strand Beach Accesses direct the public to alternative accessways to the north and south
of the Smrand Vista Park “when gate is closed”, but do not identify that beach access is available
at the Mid-Strand and Central Strand Beach Accesses at all other times. While on site, staff
witnessed two members of the public mistakenly interpret one of these signs to mean that no
beach access was available at the Central Strand Beach Access, where the sign in question was
located, even though the gate was open. This mistaken impression could be counteracted by
replacing the sign with a map of all the available accessways on the site, including, but not
limited to the Mid-Strand and Central Strand Beach Accesses, along with removal of the gates as
discussed above.

3) Another sign at the Mid-Strand Beach Access reads: Public Beach Access, Free Inclined
Elevator, 200 Yards (an arrow points towards the funicular). This sign suggests the public access
is only located at the funicular, instead of at the Mid-Strand, Central Strand, and South Strand
Beach Accesses.

4) A sign located at the fool of the Mid-Strand access directs the public to remain on the
sidewalk, however, there is no sidewalk in this location. Depicting the course of the accessway
with the familiar “barefeet” public access icon used to identify accessways in California may be
more appropriate in this location. )

5) A sign on the landward side of the fence at the foot of the Central Strand Beach Access states
access is restricted to the sidewalk. This gives the false impression that access is restricted to the
Strand Beach Park Lateral Access. However, as you know, the entirety of Strand Beach Park,
including at the foot of the Central Strand Beach Access, is a public beach,

Signs, such as those listed above, erroncously mislead the public to believe public access is
unavailable or restricted and these signs should be removed. The City is authorized through the
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TN

CDP to instail signage that details public access availability, although as detailed above, signs
that establish hours of closure of accessways or restrict public access are unpermitted. Thus,
replacement signs that make clear the public access opportunities that are available may not
require a CDP if they do not restrict public access; however, we would like the opportunity to

As we have noted in prior communications, any development activity conducted in the Coastal
Zone/CO District without a valid CDP which requires a permit, as does the subject installation of
gates on public coastal accessways, closure of the beach accessways through establishment of
hours of operation by ordinance, installation of signs displaying the hours of closure of
accessways, and installation of signs that deter access by misrepresenting the available public
access opportunities, constitutes a violation of the Coastal Act and the City’s LCP. While we
remain confident that this matter can be resolved amicably and strongly prefer to do so, please be
advised that Public Resources Code Section 30810(a)(3) authorizes the Commission to issue a
cease and desist order to enforce any requirement of a certified LCP if the local government is 3
party to the violation (as in this instance where the City owns the property upon which the
Coastal Act violation is located and operates the subject gated accessways). In order to resolve
this matter, we are requesting that the City remove the gates and replace the signs displaying the
hours of closure with public access signage that do not display hours of closure by April 2, 2010.
Please contact me by Mareh 19, 2010 regarding how the City intends to resolve this matter,

Thank you for your attention to this matter and for taking the time to meet with us onsite, If you
have any questions regarding this letter or the pending enforcement case, please feel free to
contact me at (562) 590-5071. We look forward to working with you and your staff to resolve
this matter in the near future.

Sincerely,

T

Andrew Willis
District Enforcement Analyst

cel Sherilyn Sarb, Deputy Director, CCC
Lisa Haage, Chief of Enforcement, CCC
Karl Schwing, Orange County Planning Supervisor, CCC
Alex Helperin, Staff Counsel, CCC
Teresa Henry, Distriet Manager, CCC
N. Patrick Veesart, Enforcement Sapervisor, CCC
Christopher Pederson, Deputy Chief Counsel, CCC
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{(4) TYPE OF NARCOTY
(53 WHOLESALE VALY

VICTIM'S RIURTES:
TYPE OF PROF.
QTY:
STREET VALUE: 3

B 1s O s wor D eropABLE cALS
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: ~ PROPERTY INVENTORY RECEIPT

THIS FORM MUST BE COMPLETED ON ALL ORANGE COUNTY JAIL 53005(1?\2(}8_(

K ARRES

crm oy

. e
N N o o N b oy
Thi form is 10 be comploted in the presance of the arfestos, List af leale BETAINED

théy appropriatd box, List jowolry by sither yellow or whits optal ivad

- 1 R

BELT — i
KNIFE
CHECKBOOK -
BULFOLD B
GLASSES ,
KEYS 7
WATCH Ly tomen
MISCELLANEQUS PROPERTY {Bulk proparty wil NOT be accaplody

- whodh. | QST

PROPEATY RELEASED: _
AELEASED TO:

o DATEIUME:

FINT 1A FATE
ITEMS BETAINED BY A8RESTING ACENGY, {EVIDENCE

CINVENTORY OFFICER; f?fj‘
SIGNATURE & BADGE #: i | e
| HAVE BEVIEWED THIS :stmo‘fv NO 1T ACCURATELY REFLECTS THE PRO
| ARRESTEE'S SIGNATURE: }

MONEY/PHOPERTY TRANSFER RECORD
7O BE COMPLETED ON ALL AGENCYTOLAGENGY TRANSFERS/SIGNATURE INDICATES BECEIPT OF PROPERTY

RECEIVED BY: | AGENCY: L DATEMIME:

W : ‘
LB
X‘M,_ng e - S ——

~ f\‘_ >

VERIFIED BY:

; SRR T
DISCREPANCIES (IF ANY):

RECEIVED BY: e AGENCY. L DAVEAME -
DISCREPANCIES {iF ANY): ) e - e
RECEIVED BY: SR AGENGY: -

DISCHEPANCIES (IF ANY): —

TO BE COMPLETED AT TIME OF RELEASE
| HAVE REVIEWED MY PROPEATY AND | ADKNOWLEDGE RECEIRT OF ALL MONEY AND ARDICLES LIBTED ABOVE EXGERT THAT PORTION
THEREQF PREVIOUSLY RELEASED BY ORDER.

SIGNATURE: o e DATEMTIME:
RELEASED BY.
COMMENTS:

AGENGY/COURT:

T RRINT RAMESIGHATORE T

Original - File fellow - Property Pink - iy Gold « Agoncy
S s . N I N o BN
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| . 3
1. Copies To! Dana Poinr . ’ 2 Cose No, 10-006607
Qagenigsé’s g\é&a]mﬁm 20, Clistion o, ;
ORANGE COUNTY —
Prodty: [] ves (3 Ne SANTA ANA, CALIFORNIA - !
JAHDAA HUTCHENS, SHERIFF-CORONER . e ) IMTIAL CRIME REPORT
3. OFFENEE 2 E COIBATEG T——
CPC 148(a)(1) Resist / Delay Peace Officer 1-10-10 / 1620 hours / Sunday
5 WHERE £ObiTTED o (8 GhE T AT REFORTED ™ -
Cove & Green Lantern, Dana Point Ca 92629 | Fnas .
B RRSRIAAY e iR e o ABDRESE FHONE - I
Deputy John Gomez 350 N. Flower Santa Ana Ca 92703 714-647-7000
10 VRETHE B —— B e A4 Ao
13 RUSHEES A DRESTFIGHE o 3 CONTACT TRl RRERETY — ]
) T . “iﬁmﬁ'iﬁéé??ﬁw e o
State of California
18 T GECUPATN T RATE T S AGE TR ne&?ﬁ”@‘a‘{&%&?&?ﬁéﬁﬁﬁ&m&mmsu
City Pack
Py CRIES AGAE T PROPERTY ’ CRIBER AGATNET PORSERS
g 8. POINT (O - A% WEAPOH OR
S ENTRY MEANS USED
i 0. INETRUNMENT OF WEANE DSEp LR ATV A Y sE CFFENSE
gg W WETHOD USER - - BTV TR Y BUSPECT
& D T T S
& % | H GERE WERE GRS ARTE T GF GFFEREET 28, FOREE OH WETVioD UEET
§ % 2. APPARENT DTN T TYRE PROPERTY TAREN i ; 7 VOTAL VALUE BYGTEN
&G e i ) %
= {38 UNIGUE OF URTS0AT AETIonE Y SUSPEEYS 7 g
R R RES Y SUSPECT(S] YEAR, BAKE, BOOYTYIE COLOR TE 55 A SR SRER OENTFYIRG MAARS
MNone
30, WITNESSES g REWENCE«’BUSWESS ADDRESS PHONE . »
{4} Deputy D, Mendozs Senth Ams Ce 32707
f
- T B LI TN
T e dei
&) []

34, BUSPECT(S) (F ARRES FED, HAME, AUDRESS, AND BODKNG HUMEER) BKG. NBR, 225357
(13 il % - ?

NG SR A R MOBEL RS, SHEE CESCRIPTION VALUE

QUAN, ARTICLE BRA
Evidence: (1) Palm Cellular Phone

IS HVESTIEATING BITICERS TREPORT BY ) BATE OF REPDAT
Deputy John Gomez 110410
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1. CUmES T

Darna Poing ‘ 2 caseno, 100066072
: SHERIFF'S DEPARTHMENT
ORANGE COUNTY
. SANTA ANA, CAUFORNIA
SANDRA HUTCHENS, SHERIFF-CORONER REPORT CONTINUATION
Marative:

On Sunday (1-10-10), at 1620 houss, Sgt. MeLemore catled me ob my cellular phone and told me to respond
to Hill Top Park at Cove and Green Lantern, Dana Point, 7 7 t had reported 1o Sgr.
MeLemore that tree females were trespassing outside 2 walking trail; in violation of DPMC 11.04.055,

Hill Top Pirk is owned and maintained by the city of Dana Point, These is 2 sign posted at the entiance o
the waiking trail of the park. This entrance is located of the bottomn of the trail located off Green Lantern and
Cove Road. The sign states “you must walk on the trail” [t also has DPMC Section 13.04 posied. This
indicates “it shall be unlawful for any person to {eave the designated trail and trespass an protected habitas,
without consent froms the Nutural Resources Protection Officer or Written sutharization from the City
Manager or designes in the Hilltop Park.” ‘

I arrived on scene and spoke with Besslssssmas 7 . -
following: On 1-10-10, at 1615 hours, he wag walking near the top of the trail with his wifcdllR. They
saw three females about 30" outside the walking trail, cach holding a clear plastic cup containing aleohol.
He identified himself as the city mansger and told them they weré tre ing. All three became
belligerent and began yelling profanities at him. %8 said he took a picture of the three fernales,
while they were outside the designated walking trail. They still refused to leave and continusd to yell
profanities at kim.

o equested prosecution for all three females ™8 described el three females of having dark
hair. He said they were still near the top of the trail.
I walked 10 the top of the trail where I met three females who sl had dazk hair. There was no other
pedestrian waffic on the walking trail upon my contact with the females. One female (later identified as
GEEED had an empty clear plastic cup. Asnother female (tater identified as BRI ) was holding a cellular
phone and pointing the camera lens at me. [ asked her if she was recording me and she said she was. | asked
the three females if they just had a verbal altercation with a city siaff member, They said a “fat guy” was
harassing ther and they just reported the incident with the sherifl's dispatch. Texplained o them the male
wag theg s ond he observed them trespassing. One of the females (later identified as Sih),
admitted they walked out of the walking tmil only because they had a lot on their minds. 1 told the three
females they were being detained and not free to leave, | explaingd to them [ was going to issue them 2
citation for trespass. At this time Deputy Mendoza anived to assist me.

While talking with the three females, 1 noticed all three subjects tad symptoms of alcohol intoxication, They

had the odor of an alecholic beverage or their breaths and clothes,

T asked the three females w walk down the trail to my pateol car, | explained to them | would be issued them
a citation for trespass. Al three females refused to walk to my cir. L then became belligerent. She
demanded proof and refused to walk down the trail. (RS and g fo llowe G load not ta
comply with my instructions and also refused to walk 1o my patol car, Al three began screaming that their
rights were heing violated. [ told all tues fernales if did not comply with my directives [ would arrest them

33T WVESTIGATING OFFICERS REPGRT BY DATE GF REPORT 4
{ Deputy John Gomez 710710 I qtm
) v
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1. COPIES 1O
Dana Polne - . lim wo, 10-006602
SHERIFFS DEPARTMENT
DRANGE COUNTY
) SANTA ANA, CALIFORNIA
SANDRA HUTCHENS, SHERIFFCORONER REPORT CONTINUATION

(CPC 148). ontinued to be belligerent. She told Deputy Mendoza she would only walk if we allowed
her to walk directly behind us, Deputy Mendoza wied to explain to her he could not follow her request, She
then said she was not going and she placed her hands behind her back away from us. The other two females
then said they were not going naless [ showed them proof they were trespassing. | ordered all three women

again to walk to my patrel car or they would be arrested, They wefused and began arguing. {old them they

were now being arrested obstructing a peace officer, 1 placed handeuffs 0@ nd¥EEp Deputy
Mendezs bandeatlodesss® | collected a clear plastic cof @888 had in her hands. | noticed the contents she ©

had in her cup had the odor of an glesholic bevemge.

We escorted all three women back to my patrol car. All three females confinued to be belligerent. éfagm
then sturted screaming for help and threatened us with a lavwsuit SEQRER and B agoin followed her
lead and threatened us with lawsyits,

We placed each female in the backseat of theee 5iﬂ‘crmt patrol cary. [ asked v her name and she
refused to provide it to me. S8 then said she was pregnant, | asked WliSe on PUWHEIL iPEIEH wos
pregnant and they said no. 1 asked SHEED again if she was pregnant end this time she said no. <88 said
she lied because the handcuffs were hurting her, ) ' .

T spoke with SRR again. He told me the following regarding the incident. He idemtified himself to the
women he was theedgemmemgsr. He told them they were in an area that was a “protected habitat” and they
need to get back on the trail. @8 was the most obnoxious and belligerent of the three. WllBReplied, “fick
you. |pay taxes, you're probably a democrat and voted for Obaria,” S88RMben she hoped he die by having
a heart attack or die in a traffic accident. SR and his wife decided to de-escalate the sitation by
walking away s followed SEIIERDe and continued (0 scream a1 him SRR contacted S,
MebLemore and reported the incident, .

identified the three females who he saw trespass (see infield show-up forms). SERRIRIR signed
a private person’s arrest form for prosecution (see attached).

cllular phone. [checked the photos on the phone and saw my picture. | could not
determine if she recorded the incident, therefore, I collected the phone for evidence, !

Deputy Northhart transported the three women 1o the Orange County Jails and they were booked for the
listed charges. i

35T TIESTIOATING GFFICERS REFORTEV BAYE GF REPGET ;
Deputy John Gomez J Y0710 Ia Z} { 3 . M? )
=7
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’ ‘t, corss ¥0s In Custody } :
Dana Point
DRGINA  onsoe
DRANRE COUNTY

SAMTA AMA, CALIFORNIA
PrORTYY 53 Yan 5 L3 INITIAL MOMQRIMINAL
[ ™ 4 L immmaLormANAL
5 B FOLUMAP GRIGNAL

s
8. L3 CONTIMUATION HEPORY NG,

BANDRA HUTCHENS, SHERIFF-CORONER ) o FOLLOW-UP REPORT
7 BFFENSE i TBERTISN OF DECIRRERCE

CPC 148(a)(1}, Resist/delayfinterfere officer Cove Road and Green Lantern, Dana Point 92629

B, VESTHVRIFORBANT & DATE AMD TIME OF OCCURRERTE T, Lk
Informant: Depuly D. Mendoza #2303 -10-10 @ 1620 hours ’ 971G6

Details: On 1-10-10 I was dispatched to “Hilltop Park” o assist Deputy 1. Gomez #2684 with trezpassers
inside the matural wildlife preserve in violation of Dana Point 13.04.055, wespass in natural open space artas.
Hilltop Park is located at the intersection of Cove Road and Grees Lanterm in Dana Point.

Upon'my arrival at approximately 1640 hous, [ contscted Deputy Goimez at the top of the hiking trail.
Deputy Gomez was talking with the three trespassers in question: .
Al

&7 a white female, 5-7 tall, 135 Ibs,, brown hair, brown eyes,

Subjcot #1)
Subject #7 a white female, 5-4 tall, 140 Iby., brown hadr, brown eyes,

Subiect #3Y¢H . SEEEEEEPS) & white female, 522 tall, 120 s, brown hair, hazel eyes.

Deputy Gomez was explaining why he was dispatched to the area.  All three subjects sppeased 1o be
intoxicated and had the strong odor of alcohol on their breaths, They remained verbally unconperative with
Deputy Gomez throughout the duration of this incident. &EEES? oppearcd to be the primary agitator In by
demanding to see any evidence (and video} against them before they were willing to listen or comply with
Deputy Gomez. SEEES and BEEINE made similsr statements regarding their unwillingness to comply
adding they wanted fo see proof before ¢ ey would listen to Deputy Gomez. )

@R remeined uncooperative by yelling for assistance from (uiknown name) passerby’s that her rights
were being violated, Deputy Gomez told sil thres subjects they needed to follow him to his patrol unit
where they would be issued citations for trespassing in natural opén arzas.

Deputy Gomez instructed alf three subjects to walk down the hiking path but ofl hesitated and yelled out
Toud that their rights were being violated. @8BS o fused to comply with Deputy Gomez snd started to walk
away in the opposile direction (away from the patrol units parked on Green Lantern). 1 then stood in from
CREIP 5o she could not walk away. SR efused to walk in front of me insisting that { walk in fromt of
her. | told SR T would not walk in front of her because it was unsafe to do so. SEEMRstaried to wave her
hands in what appeared 1o be an angry manner sa | brought it o the attention of Deputy Gomez, We both
decided that additional safety precautions would be needed becansdBlBIBwas clearly becoming angry and
noncompliant, :

Deputy Gomez and [ agreed that ZHE8 necded to be placed in handeuff restraints for officer safuty snd 1o
deescalate hostilities. SElRand SEEIIERL olso began to yell that their ights w violated and tried
to soliclt support/attention from {unknown) passerby’s in the area, B8 ' were also placed in
handcufl restraints for delaying/resisting Deputy Gomez and | in the performance of our duties.

INVESTIGATING OFFICERS REPORT 8 DATE DF KEPDRT
J. Gomez #2684 D. Mendoza #2303 1/10/10
PAGE t OF ¥
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s coREs To:
Deana Point - 2 ease uo, 10006607
SHERIFP'S DEFPARTMENT
QRANGE COUNTY

SANTA ANA, CALIFORNIA
13

SANDRA HUTCHENS, SHERIFF-CORONER REPORT CONTIMUATION

i

In an attempt to decscalate the situation Depaty Gomez and 1 walked all thres subjects down the il
towards Green Lantem., Deputy Gomez escorted BB ng | escortedl Deputy T. Mangus also
arvived on scens and assisted in escortin Fdown the hill, .

Since Wl remained verbaily belligerent and was walking dovwn a steep hill, I held on 1o her arm to keep
her from breaking away from me and to keep her from losing her balance on the steep decline to the
roadway. Although o force, ph 3 she kept yelling ous loud tha {
was deliberately hurting her, 8 1t her own anng/wrists when she tried

T could hear ail three subjects make repeated comments how they were going to sue Deputy Gomez and |
for false arvest.  All three subjects were arrested for violation of CPC 148{s)(1) because they delibecately
resisted and delayed us in the performance of our duties, Refar to initial crime report this DR by Deputy
Gomez for complete details. \

PAGE 2

. £
IHVESTIGATING OFFICERS REPORY BY 1 OATE GF REPORT o,
| J. Gomez #2634 D. Mendoza #2303 i 110710 {gjy—\,ﬁ L o004 I
; 1, :
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1. Coplas To: Dong Point

¢

Priorty: 3 ves [ %o

SANDRA HUTCHENS, SHERIFE-CORONER

Page 48

Lz, €res Mo, 10-006602A

B3y
gf?ﬁmmsfmfk %LENT
ORANGE COUNTY
SANTA ANA, CALIFORNIA

I 28, Shistion No.

INITIAL CRIME REPORT

3. OFFENSE

DMPC 13.04.055 Trespass in Protective Habitant

4 DATEYME TOMMITTED

1-10-10 /1415 hours / Sunda

B COMTTTED

Cove & Green Lantern, Dana Point Ca 92629 971GE

& GRS 7. DATE THE REPORTED

B, HFORMANT

9. ADURESS P HOHE
33282 Golden Lantern Dana Pomt Ca 92629
1. ADURESE PRGN

ST AR PR

B CONTACT TREE A GORERY

M HARE OF VICTIM
City of Dana Point
8, VICTS OCCUFATION

RACE SEX AGE { 17 "\FE OF PREMISES DR LOCATION WIERE OFFERSE VOAE CIATHiFTEs

T

2 Eussaeﬁ?‘nnaes PHGHE
549-248-3500 Buainese Hours

City Park . .

HBPOINT OF
EMTRY

ONIES,

CRIMES ATANST PROPERTY

CAES AUANAT PERBONS

22, WEAPON OR
MEANS UBED

18, IETRURIENT O MEANS (55D

23, VICTRES ACTRATY AT YRIE OF GEFERSE

R TT USED

CARLE FEL

24 EXACT WORUS UBED BY SUSPECT

2%, WHERE WERE OCCUPANTS AT TRIE OF BFFEREET

T FORCE OF ETI00 USED

“‘S&, SEXAND YHEF?S

8. APPARENT BGTIVE « TVPE FROPERTY YARER

i' 7 TOTALVALUE STOUER
M .

PLETE OM ALL APSL

T8 VENICLE USED BV SUSPECTET

None

008

| 8. UNIGUE GR URUSUAL ACTIONS 6V SUSPERTE

MTRESSES RM RESIDENCE/BUSINESS ADDRESS-PHONE

YEAR, MAKE. BODY TYSE COLOR. 1 HO,,AQGM{Y OTHER HEWOF VNG RARKS

3

EXR SUSPFC’T{&} (i MF‘FSTED NAIE, ADUREGS. AND BOOWHE NdMBFR)

BKGNER, 355367 -

B HBR: 2551848

ARG NBR. 2353618

o ADCRESS _SEX_PAGE . DCE T WL WAR Eves

2. DETARLS OF OFFENSE. EVEENCE COLLECTED, CESCRIPTION AND VALUE OF FROPERTY TAKEN, LiST ADDITIONAL W!T”ESSEE AND SUSFECTS

UAN, ARTICLE BRAKD SERML NG MODEL HO JASC DESCRIRTION VALUE
See original reptm for details.
33 INVESTIGATING OFFICERS REPORT RY 4. DATE OF REPURT
PAGE { OF §
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ST s o B BV S BT 4 Rl it Tre S I PN
fMsdical Tem;) Mo e S ORANGE COUNTY JAlL 1 EXPEDITE BOOKING
) Santa Ana, Callfornla O MEDICAL BOOKING
MAL BOOKING
FOR JAIL USE ONLY PLEASE PRINT QR TYPE PHE-BODKING RECORD
# NG ) RECEWVING c}mﬁ:ka pare // BUPFLEMENTAL WARNANTS HON JaT
849 A T e /o0t) N
§ /Qstnsﬁ sooxsss A [ v;mmm - Bleoumr oAEA 1 omien svecsryy
Z1 [ oo ; - o
P ToeE CDMPLETED ay ARRESTE?%G; i)ﬂ TRANSPORTING OFFICER .
SE FLL N AL FRIOR 1O SUBMITING T0 THE RECENING GUARD STATION
\ARRES"HNG AGEHC: DATE & TIME
/ﬂ"m itatals2 { o= o f«’{?/ -
MNARSE: LASY i ¥
?\ i/‘; ‘;{ . ﬂ/gtw//\/ .
e IR THOATE M}ssx FACE HEIGHT iwmwr INMR i EVES [ STATE 8 COUNTRY OF mnmr {cnmsm?
Sl Fe2z AE ey [y lsve ldes | pgs g vy
ARA BiyERa
AS0idd, - .
SURISHIET iGN WARRANT OR GASE NUMBER : e
- HTC | ,
CHARGE ¢ ) LHARRE 4
Qé LYe(a) KECsT . Pace o /v ,
CHARGEZ ; CHERBET - s 4D
4 { iy ‘I o
CHARGE 3 CHARGE & :
ay
B - % i
=L Ooaconecrrosvorrcen, f:—/::j(fl PREVAIBLY cw;‘%c JZ{} NOT OCRLECTED EXRAN BELOwW)

5,
TELEPHONE KO,

ARAESTEE MGYER HAME

OFFICER'S ADD NFORMATION—CHECK BOX IF YOU BFLIEVE THE AARESTER WAL REGUINE MEICAL ATTENTION 05t SPECIAL MAMAGEMENT.
L3 wenicas o oanased)  [Tusnta, D sroxicaten drrorecyive custooy [ wem secuarry

£XPLAY

ABRES omcsﬂ . MANDATORY FOREIGN CONSULAR NOTIFICATION MADE FER 0 fase
Nl o, Ores  Clwo - [

PEQH‘SS‘ON TO UsE TELEPHONE AFTER ARREST (Pursusnt o Ponal oo Sactdon 284 5
i have been given he opportunity to meks Sines (3) FREE fetephona cells within the LOCAL DIALING sree, o7 5t BY OWN EXPENSE (5 QUTRICE
ths Locul diaiing sren.

RECORD OF TELESHONE CALLS: . ‘
Telsphorns cake DEBINED M Tolophora cll COMPUETED X

oo (DA T o =105 0 IR =10
Wilinanaing Officar M }W 0. L Aganey ol my-] .
' saurons__ (LT

o FOBE0- 155 (J) (ROB08}
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To be completed upona physical arrest for any roisdamesnor, pursuant to Panal Cods Section 853,86,

The person srresled:

1.

2.

w

@

~
O 0oo oo

00

L S

3

was 30 intoxicated that he could have been 3 dangar o himasalf or othars.
required medical sxamination or madical cars or was otherwisa unable 1o cara for his own safety,

was charged with ons or more of the offenses listad In saction 400302 of the vé?zicie Coda,
{Note Peragraphs five and eight) -

had one or mors culstanding amrsst warranis Issued, -
could not provide satisfactdsy abidence of persanal Identification,

i released immedialsly would jsopardize the prosecution of tha offenss or olfanses for which he was arresied or
the progscution of any other oflenass,

would ba reasonabls likely lo continue the offanss or offansss, or the safety of persons or propenty would be imminently
andangared § immediately relsased.

demandsd to be taken before a maglstrats or refused to slgn the Notlea to Appasr.

was ot refeased for ans of more of the reasons spacilied in pampraphs ore mmugh‘ aight. Spacifically stats reason

SYNOPSIS: (For Ofticer's Use Only}
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CRIME SUMMARY INFORMATION,
PROBABLE CAUSE DECLARATION AND BAJL SET}}N{} INFORMATION

2L
 ARREETER BOOKING Wy, 0 1, i A
' 2552697 | 10 06 6602
. L i Do !‘.53}9'{“,741 o I il
BOGEING G AAGE | surer voLos
4 CHAROER {3‘/‘( /C/ﬁ(/‘?) fé‘,f/j;/ﬂ&d/‘?’ [ .

DATE TroaE wHREXPDATEME

SR sy 0 e [ fouzs

ARRESTING STATON | anpestivg

AGENCY )y 0 Ve s OFFICER (5) 4&#/&;23/(/‘/@’9034"

FACTS ESTABLISHING ELEMENTS OF CRIME AND l!}EN“;’TﬁHCAUON OF ARRESYEE,
%
84 17000 T cupe g orenies 29 ¥ AIT 68 frop NARINGT AP BT Cer fec

e Huds Lipald au';ua»{,{( /{:“"C{P‘fmﬁf Fd sliT R T T L2 A
R SRCTe) ALAA.  Ofon WY L e gy AL rrad sy Ao Yo AHone

Y AT RS PR To o R 2§ GHE alfS Tejed et ey ;‘«’,&wv{as;

Dol B 9F Cltiei g S Alvsor g p, Bdirs AR FE 72 ) e
APl i 7O & BREAtly VAL 00 LT Po il Tty GITH VA G an &2 NG
LS THYinG 10 BRSEdus 771008 of TiasS T Fugge,, S L 70l s
T OTHIL Fead FEemol€F YHAT Friiy PP AIBT Fg VE 70 Lo srend 7 i% ¥,
GO8 2 Becruet THEM Loas prg B Paich Ao )57 J5)y At sl ey ziner
PRyppey BY PLINY Goog2 fAlis AP 55 E v DB L) PRSI Gon e
AREUIIRE 7D A Coti Bbict AP rmp o e Jedo 7 RRL SAS  p ak
TME ALEH, Joes N OTUSt Godo [E1EIPC 7 Yd (pentt v e dii
DAY Loif 42 odp ZAFicd 76 CEive B AL, .z
HAety o4 padpeurs LB $38 00305 AF Biloging BT FF Wi ARy Ye SR i
XS e | Mgl THA pucy Soreé s ,4&A»~f,~_w Ll AL L b
Hapell Al Alon 1O p28f &R Flort paiiime oy e SISy STeals Py
KNS HEAT YEAtrify 2T CHE ALrit GRS pod ACCH AT 4 o :
¢} SEE ATEACHED REFORTS, INCORPORATED HEREIN BY THIS REFERENCE. 20 08 PR0BE AALLLFE
PO VoA ore) of CFE Jopg i),
g W
{FFWEAPON DESCRIFTION:
DVICTIMS AGE_____  VICTIM 'S fNIURIES,
{3y VALUE OF PROP, LOSS: § TYPEOF PROP.

{4 TYPE OF NARCOTICS: OrY:
(5} WHOLESALE VALUE: § e STREET VALUE: §

' POECLARE UNDER PENALTY OF PERJURY, UnDER THELAWS OF THE STATEGF CALIFORNIA, THAT THE FORBSOMG 1§ TRUE AND CORRECT TO THE

BEST OF MY INFORMATION AND 85115

EXBCUTEDON f""g §...>Z /52 AT QRANGE COUNTY, CALIFORMA, BY _‘L‘(ﬂ, /M/f

(DATE} 7 ASIGNATUREY
7

ON THE BASISOF L THE OFFICER'S DECLARATION [ 2EpoRes REVIEWED, | HERERY DETEAMINE THAT THERE
B 15 O s vor [T prOBABLE caust To SELIEVE THIS ARRESTEE HAS COMMITTED A CRIME,

{DATEY (TIME) {SHGNATURE OF JUDICIAL OFFICER}Y . f

2

FO3E 1214 Whity - it Ble - Detention Release: Pink - Coun: Gokderrod - Anrting Agenty " Revised 12.15.99
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RETRT e e g (w‘+»"i&-wﬂ.\,_,\,1#"“ s SR I S R R s PR T -

. PROPERTY INVENTORY RECEIPT  /D~0066 p2
TH!S FORM MUST BB COMPLETED ON ALL ORANGE COUNTY JAL BOOKINGS,

LARY ¥1at U umois

ARRESTING AGENGY: LA R = COURAT: __20.10 Ca ARRESTING OFFICER: T2 G st & Lo

MONEY: $ ‘:\“"

This frm 18 W be conmglatad In 1a peetenos of ha ereates. List all :’Wm ty BEOATE ;md Laor. i PPty B not ramm lrdi:am QQTA!MEO it
the soproprists bow, List Mv t-y e y\ii‘m ar whites mm’ ndicats color of stanes ordy t‘mp}cu evan i N0 PROPERTY i racalved.

{ VELLUAW G TAL
BELT & EARRINGS -
KNIFE CHARMS
CHECKBOOK CHECKS
CBHAFOLD BRACELET
GLASSES AINGS
TKEYS . MECK CHAIN
WATCH LIGHTER
MISCELLANEDUS PSOPEH’W Bl proparty wit NOT %6 accsplsdy
ot i N
; . ‘ /7
PROPERTY RELEASED: !
<3 £ 1y 4
ELEAS —— _— DATESTIME -
TEMS RETANED BY ARRESTING AGENDY, (EVIDENCE OH SAFENEEPRIG) : M
IMVENTORY FFCER: AGENOY, COURT:
PENY AL
SIONATURE § BADGE & OATES AL
POHAVE FEWVIEWED THIS INVEND AND 1T ACCURATELY HEFLECTS THE PROFEATY N MY POSSESSION AT THIS YisE,

ARRESTEES SIGNATURE;

MONEY/PROPEATY TRANSFER RECORD ot
TO 88 COM?!.EYED ON aLy AGENCY TO-AGENCY TRANSFERS/BIGNATURE INDICATES RECEIPT OF PWFF\TY

¢

RECEIVED 8Y: ___ AGENCY: DATE/TIME:
] I ( - mwuﬂm " Y . .
DISCREPANCIES (IF ANY): | P N e v
. i Lob
RECEIVED 8Y: o\ - o AGENCY: _, s e L
m‘mwwmmm i B : P .
DISCREPANCES (E°ANY): 2 /- L, , s et
RECEIVED BY: e AGENTY: OATE/TIME

FEANT ARG NAT SRR

6
DISCREPANCIES (F ANYY

TO BE COMPLEYED AT TIME OF RELEASE |
1 HAVE REVIEWED MY PROPERTY AND | ACKNUWLEDGE RECEIPT OF ALL MONEY A0 ARTICLES UISTED ABOVE EXCEPY THAT PORTION
| THEREOF PREVIDUSLY RELEASED BY ORDER,

| SIGNATURE: . :  DATE/TIME:
RELEASEDBY: AGENCY/COURT:

. PROIT RAMESKOMATURE ’@
COMMENTS: s
¥i Orighngd « Filp Yilow - Proparty Pink - Inmats Gold « Agancy e
FOBBO-E 18 i o LR
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CASE NO, 1090602,

SHERIFF'S DEPARTMENT
VRANGE COUNTY

PRIORITY:  {¥ veg

i3 wo
SANDRA HUTCHENS, SHREZF.CORONER
OFEENSE

Coeml 15 oy o3y

SANTA ANA, CALIPORNIA

IN FIELD SHOW-UP REPORT

VICTIM
Cory or ©uun ?”“2’*

LOCATION OF GCCURREVEE f

f@ﬁ%@&h&w}) Deun 7 o

a4 !'!950!:‘%5&"%661 LA

™ Y] s

AU ]

It is cequesied that you look st 20 individusl who Bas been wmporaily detatned by the Polics, This peison IRY 0¥ iy nof have
10 chimi N

corwaited the crime. R is just as & e

B

person from swspicion, as i i 1o ideatify the person whe

carsmitied the crime. You are under no obligstion o identify this person. The fact that the person by beag detaised, may be

hamsdeuffed, sested in 1 Police car, or sursounded by Police Officers should sot

! fally undemtand the admes
{3 ves [T

IRERDFICATION;

1 ] 1 cannot identify this individoal as the suspect,
| 1 con identify this individuat as the suspect.

-

ADDI YICTRA L

Tyes TRes TRE nea oae

SIGNATURE OF WITNESS:
WITNESSED BY OFFICER:

DATE: I~tn-t

DATE/TIME: _jejodip [ 330 HE b,

LOCATION OF IN FIELD SHO' d

P e g0

AY LA
@9( 1% £23 Logroans Passa
DATE & TIME OF INFIELD SHOW-UP. _{ 6 40 ) 1770 (4425,

NAME AND DATE OF BIRTH OF PERSON VIEWED:

INVESTICATING QFFICERS I REPORTEDIBY

m&,%'z FIEY { ft04 3

SHE 070 .1

T DATEGF REPORT

CCC-16-CD-02
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IN-FIELD SHOW-UP PROCEDURE

Even though proper In-Field Show-ups have been approved, a show-up, which ig impermissibly suggestive,
is gtill impermissible. To be sure your show-up identification will not be exeluded at triad ag unfair, follow
these guidelines.

i

2
3.
4

o

- Take a detailed description of the suspect from the witness before the witness sees the detained suspect.
- Read the Admonition Statement 1o the witness and have him sign the Admonition pust of the report.

Transport the witness (o the detained suspect’s location,

. Do not tell the witess any incririnating facts sbout the circumstances of the detesition, such as ~ “We

caught him running away”, “He had your pursa in his car”, ele.

- Do not offer any persona! opinions about whether the detaines i, or i3 not, the perpetrator,
. If safety permits, reduce the inherent suggestiveness by displaying the detainee outside the police car or

without handeufls,

- If you have two or more witnesses, separate them before the show-up viewing, so they will be giving

their independent apinion on the identification,

. Display the detaines to the wimess,

9. Wpossible, record the withess’ exact words, such as, “That’s him”, “1 think it's him", “I'm sure that's the

10.

1
12
13,

14,
{3

17

.

auy
Have the witness complete the identification and additional comments sections and sign and dale the
report,

The officer who witnessed the signature shall record the date and time of it.

Interview the witness about whether the pect changed his clothing to disguise his appesrance.

Display the weapon, vehicle or any stolen property o the witness for identification and record the
witnesa' comments,

The officer shell complete ihe rest of the In-Field Show-Up repor,

After the In-Field Show-Up, transport the witness back to his original location.

- Be specific about your articulable suspicion to have detained the suspect for the show-up. Instesd of

saying, “He fit the description™, say, “He was 2 white male in his twenties with dark hair, weaging blue
coveralls, ns described in the dispatch or brosdeast, and he was approximately ¥4 mile away from the
scene and within fifteen minutes of the crime.

Book the original In-Field Show-Up report as evidence, snd attach copies of it to your report.

Item #12

CCC-16-CD-02
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ORIGINAL  or _incotson

SHERIFF'S DEPARTMENT, ORANGE COUNTY
Santa Ana, Calfomia

TO: Sandra Hutchens, Sherdf.-Coroner OROER OF ARREST

By
PECPLE OF THE STATE OF CALIFORNIA PRIVATE PERSON

V&

You are hereby requested to take intg custody the above named defendant who | have arrgstad, for
the cornmisslon of a public offsnss in my presence, under authority of the Penal Code of the State of
Cafifornia,

L will further, In the interast of Justica, appear ot the Depariment of the Sheriff iy and for Crange
County when summoned by Sherlff Investigators 1o swear to a complaint against sald defendant, and will
appear as 3 wilhess for the psople in any subsequent action when my prasence s necessary to the
prosecution of said defandant.

I understand that having started these proceedings, | must follow through as above stated, and if |
da not, | may bs brought Into Court by process so that the case may be properly disposed of,

Date -0 Time 1325

Wilnessed: B ﬁ " M . Deputy
. 77 ’
/

Witnessad: ) A . Deputy

PAT 7

Item #12
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o Dane Point

Page 56

Item #12

I,?.
i

4 PR NAR
a:m.‘mnd Re

IRIETHOD USE

LSE]

. AFPA
To trespus:
i, URAGUE OR UNUSUAUACTIONS BV SUS

27 TOTAL

UESTOLEN
3

sHimbed over fence

(8] VEAR, WAKE, B

er, iruck, black, C'\"

LGRLLIC, RO, ARD ANY OTHER IBENTIEYING BARKS

NAKE

B4

HT, W

HAIR
bbxai(‘NﬁL WITNESHES AND SUGFEC

GUAN,

WMisC

Rt

PORT BY
Deputy E. Olive

e
Men
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SANDRA HUTCHENRS, 8

(8}
PC 34

ana Point

Page 57

Item #12

See Box 14

12, BUSINEES AL

14 FHM NAME OF

Public Entity

CRIMES AG

|
| Pul

Ty
blic par

ENTRY

M

CANG L

N DR

fLUNUSUAL ACTICNS 8Y SUSPECT

FUSED BY SUSREST
d Ranger, tr

ERXpEAE

SO

W

HRIF

32 DETAI

QUAN

VALUE T
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SHERIFF'S DEPARTMENT 77
ORANGE COUN
SANTA ANA, CALIFOR

SANDRA HUTCHENS, SHERIFF-CORONER

&{i ENT

—34

NiA
REPORT CONTINUATION

Petails:

Qn Friday, 08-28-09, at A;wpm‘{‘m
to the “Headlands Reserve” consiruction

ton }(»7;1 and [ were initially di hed
whin Dana Point ¢

g & fon a prior incident of vandalisn to the site
s the construction manager for the dm clopment project.

he started o drive around (o check the site as shes
o the site Zsﬂd were next to the restrooms”

2 his work day. He
showed Dmuw Mende

id the two males had apparently climbed over from outside the fence and into the
souid be ot ted ‘ihdt the site is surrounded by wro upht i iron fenein
: 18, warning against tresy

The fence was

, were affixed and very visible on
zal of approximate by thirty feet

ree feet in signs. The signs had a white

restreom a
approximately
the cutside of the fence in zhc res b) £hL restrooms. The s
from each other. The signs were approximately two feet by 111
background with blue letters SERREER Aid hoth males climbed sut of the fence upon re ng that be was

going to confront them. He explained that the males dis sappeared from his view as they ran westbound along
the beach sand. It should be noted that the ocean is on the south side of th he de

dopment.

il idescribed the males (0 be in their twenties. One had brown hair and ihe other had hlonde
hair, Both were wearing shorts and “flip-flops”.

Atapproximately 0705 hours, Deputy Mendoza and | were re- dispatched by the pedestrian bench

t Selva and Dena Strand. Sheriff's Dispatch advised Iizam“'as detaining one of the male
trespassers from eartier.

Deputy Mendoza was already at ihc scene and a male was seated on the curb, The male was
identified by his California lcense aedl i :

: (03-11-88 B d 1 male, identified as
mm 7-04-63), were smmjmg ne u‘;y SRR G s one of the (e espassers from

carlier.

BRI vehicle, 2005 Ford Ranger pick-up truck, was in the middle of the street. 1t had CL E‘fu‘.xiﬂ,.
plate 7V 14762, Deputy Mendoza would later row the vehicle under rmmmw CVC 2265 1{h)-Drive

Arrested. It was towed from the scene v A.C. Towing (180 Calle Tg glesia, San Clomente-phone ¢ 9&4 452
3805). See aftached copy of CHP-180 form.

[ found out from: SR, (AR o
with “Headlands”. B said that he worked for

it of the
Valley Cr

1y worles wr
rased out of Santa

aintenance staff whi
st Landscape

R’E 8%

Deputy B,

CCC-16-CD-02
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o IneCustody

SANDRA HUTCHENS, SHE REPORT CONTINUATION

[tried to speak
but his swimming trunks.

wnd he emitied bad body odor, He was wearing nothing

T

1o foeus his eyes on me ag 1
L His alternated back and forth from
uf matters which did not wml« - There were times when he
ded to handeuif ! ted scaved ing that [
him. He tried to slide aw ay from me omplied

nd I placed hin he

{c <:<;> dd not
spoke to him. His demeanor altemated from %“'1‘5’ calm to agita

talking fastto slow
¢ ed very hard, |
wis goir
after b

£

anls
3acK

1 the (Dana Strand Beee! f1) public
ot and standing just outside the

ng

2
VeI sszzid, “HY” to him.

d a5 he was walking northibound on #

B|EER ooked thie

tie inside of the same fence lne, he saw three or four
h the (chicken-wire type) fence to see what was

it on one hand and bie then threw the plant over the ferice
old him, “I b @i

t form the parking lot en dmw away from the
parking iot and ou‘ m %elw ‘E zhm net ch lﬂn, supervisor and went huuk o work.

tld me i}\apﬂllcd out seven pla Hed “Star Jasmine” and three plants calles
{similar to) “Raphalytus szid that it would cost five hundred dollars to replace the plants plus
labor. GHEEERy said thet even though the parking lot belonged to the Count y of Orange, the “Headlands” was
responsitle for maintaining the lot including the planters,

W, 0 d that he was potified by B supervisor Wi sthat someone was pulling out
mm‘d he immediately responded and he s NM ?ﬁe p :destrian beach access. He said

i and sy (wmamoml; i “”E! 1@} MLC l}x plmt‘ Py a billionaire. TU replace

p }am‘

and h
a5 evidence.

SRR, oaid he wanicdBEEEEEE oS cr'LLd for ‘hc mespassi “}g m Wned a citizen’s
in my presence o ha &e“m:stad fort

s WA
i

y Mendoza’s unit. { told him that e

ghts. Trepeatedly attempted to read i
e just grinned and looked away from me.

o« veading the advisement. As a precauntionary, Prp :‘/f{; Stad
¢ check SEEEER. 1o cnsure he weas not hiaving ey ,uvc;:/
T BY CATE OF BE
vty B Oliva # 391

E3QF 3

Item #12
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stody

ical problem. The Fire Department personed responded and they deemed tha SRR did not require
geney medical treatment, )

tiat Ineeded 1 mov x‘i;n 0 ;:‘:" {%zm“* sz'if } e e*mmlfv aske
sunit, He stiffenced his
but bie pu?!cd away fr

¥ 1o Jump out of the unit, Ip
" Trequested over my [a&h

to step out of
n to
:m [BF } m\m ifhé: was going o kick
" lev

rom me and

.
to voluntarily comp{y 0 siep o
complied.

mit Trish responded dnd stood Pw W
uty Mendoza’s unit and into min

T

e | convinced
Gsubscouently

Dinitially transporied o the I
transported him to the Orange County Jail in

1 Point City Hall to 511 out his booking forms and from there
ata Ana.

In au unrelated incident, Deputy Macias tra hsparted another arestee w

who appeared to have mental
sroblems, For safety reasons, we followed ane znat her to the jail
It ? J

SINCE our arrestees were potentially volatile.

The trs ortation to the jail was without incident but I notified the jail staff that Deputy Macias and
[were bringing in potentially combative arrestecs. Several ueputuﬁ and two sergeants met us outside the
sally port door of the arrestee intake srea. Afier the medical fria ze procedure, EHEEERR be came
uncooperative and he refused to walk willingly with the jail staff. He curled his body to resist and he started
to seream. Deputies pla in 2 holding cell ay a hor:king hold because of his behavior. Tt took
several deputies o control WAL he Jail staft recorded the incident with & video camera.

sed

Dieputy Maci
accurring with

" arrestee became agitated and also resisted deputies after witnessing whit was
£ lhe arresiee was placed in another holding cell as a booking hold.

was charged with CPC 602 8(a)-Trespa
{1}-Resisting and Delaying.

24(by (1)-Vandalism, and CPC 148(a)

I did not attempt to have TEEEE -hecked for being under the influenes of drigs by a D.RE. (diug
snition expert) becavise of his potentially assaultive behavior,

GATING O

| Mendoza / Olive

8728/09
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Exhibit 4
Page 60 of 108



03/22/10 Page 61 Item #12

Sherfit-Coroner ORDER OF ARREST
e By
PEOPLE OF THE STATE OF CALIFORNIA B PRIVATE |

LEON

You are hereby requested (o take into o

the commission of a public offense in my presence, under authorlly of the Penal Code of the State of
N

salifornia,

Lwill further, in the interest of Jusiice

pear at the Department of the Sheriff in and for Orange

Counly when summoned by Sherif Investigators to swear to & complaint agalnst sald defendant, and wilt

appear as a witness for the people in any subsequent action when my presence is necessary to the

prosecution of said defendant.

Punderstand that having staried these proceec

., | must foilow through as above siate ,ang 41

do not, I may be brought into Court by process so that the case rmay be properly disposed of,

Date 8;,/;.~a“’ /:3 < Time &0 Ay

L i vy . Deputy / ;

CCC-16-CD-02
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( PC l% (a)(1} - Resisting / Delaying

COMMITIED
m]va f ”ma Strand, Dana Point

VIOTIA
salifornia

S GUCUFATION

AGE

1 SEX 7AVFE
Public Entity { Public sueet
] | CRIVES AGAINST PROPERTY 5. POIN ENTRY FHIMES AGAINST PERSONS

20 METHOD USED

24, EXACT WORDS bt

.

. WHERE W

TIME OF GFF

0 BY

25 FORC

iR RETHOD USER

AFPARENT 8A0TIVE .~

TYPE PROPERTY TA

- TOTALVALUE STOLEN

28 UHBEQUE CR UNUSUAL AGTIC

9. VEHIGL BY SUE i€
005, Ford Ranger, fruc

ANCANY CTHERIOENTY

YING MARKS

WATHES R RES
{0 Deputy 1. Mendoza

w03 izxa'

ol:] HY WY,

22 DEYAILE F O

KEN, LEST A

TIONAL WITNESSES AND S

Guan,

MISC. DESCRIPTION VALUE

CCC-16-CD-02
Exhibit 4
Page 62 of 108



03/22/10 Page 63 Item #12

TG AL PE
HIBHWAY PATROL

FERE NG

J e /@/Zﬁ

DATE | THIE DiEPATHN HOTIFIED {k
:

Pt S ic, 227

MODEL IL{)»)Y TY i‘ OLOR

ARJGRE | [l | B nf“
e et AN E bR ue
WAV Kivi
ER -

eaTE,

\ andg

M STORER {7} sapoURDED RELEASED [ VRECOVERED - VEMICLE | COMPONENT
TOWARGE § §TORAGE DONTTRN (NAYE, ADOREES, FHIONE STCRAGE AUTHORITY J REGSONT
AL C Povitdds 18O 24 St 12208/ )
Todks 101 STQRED AT -l i ~ L switaneoy
fa% 36/{6(} - "g ‘5’”0 ' ?“z Mua Dlaes Tlose |
CONDINON ves Mo b TENs YES | O FERS T o | yes | Ho wEMS 1 Pyes || TREELWMEELY |
3¢ | SEAT (FRONT) X b4 CAMPER 17K eeeveronT |
K SEAT (REARY ' AT IGENERATOR | . 7 3( RIGHT FRONT i
R Y FATTERY. . i B CEFTREAR.. .. ..
¥ | TapEbrek [4 57 | fonen L
¥ s EaN IES i
V THERRADIO | ba Y ¥ !
A ormionwer 1o |7 Jwesa va ) 1 T eesofh vaes |
e o{J e ;mcsm' i rL_}AGEﬁ,:YHN[3 73 2zem03 w0 ’ é/g};@wﬁﬁfgﬂm&fpﬁjmg‘»j ! /%',ﬂtl&r)’ § E‘%Em}m //
& P }“ 3 7 f«‘/ P d

“HAAE OF PERSUN f AGENCY AUTHORIZING RELEASE [0, HO. iDATE CERTIFIGATION, |, THE UNEH D0 ¥ . ("
! jaurs 0 AND ENTITLER Y 2 POSIESSION :3; THE ABOVE BE 13 VEHICLE.
i

1O TAKING POS!

131(;»4;\7.;&}1 OF PE

EMBEZZLED VEMICLE [T PLATE(S) REPDRT

("] STOLEN VEWICLE | COMPONENT

PNAIE CF REPORTING PARTY (RP) !URIW,R LADEMSE PO, TSTATE

BATE ¢ TWE OF DCCURAENCE

OF 2% o ﬁ TELEPHONE OF R

8 }

g:‘-}'\?Né\'z URE OF PERSIN M,".K[N(; REPORY

LIS PROPERTY, TOOLS SAAGE, ARICSTS] f)”(‘j/{}!( 7 ({‘:}?2 5]’00 z 76 S
’A’M%STca‘t'*fmvﬁm i DEY Hb 256 7|0ARGDITWPE? jUALUE S
,L‘ ves hO(‘? ‘ Wivd ! ,&/j{,’wﬁn A [Jves b (N ADING AT TACHE

o

2,%4'% PIINE g
P SEITET i PG o7l b T Ttaer & fod (O T

g/ﬁ/r,g./,{,g' W ADLI RS PO T £k
el gl (LA AN AES ‘

LEFT S!DE

f% 2367 L

€185 255
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08/ 0T/09 05:02:5

d
<o

TTHMD 9

H

20090901 TIME:05:02:
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Page 65

SHERIFF'S DEPARTMENT
OR}”*NC COUNTY
SANTA ANA, CALIFORNIA

Iltem #12

2. Case No.
C)(‘? - ‘ C:)C'}

’l Za. Citation Mo,

D52

Priotty: [ Yes D Ne
SANORA HUTCHENS, SHERIFF-CORONER

SITTED
U152 Doye Stgew

e

Y

Drow

D229
(SIRE Y

BEHIGING

CRESS-PHONE

WIS C\;M\:“(Y 43

s
O _;\csw BT Q'\‘”ﬁ;l DRSS T LY
CRINE S AGAINST CHIMES AGAINST PERSONS
18 POINT OF \
ENTRY }\3} o
5 TRETRUMERT OF DEANE USED S GITERER
< g
Seeed Lhodv
6 METROD USES g
FOFFEGSED 7 Tm—— ]
‘i?)n Fﬂc‘bw {“sLK -
; 7 THFTTOTAL VALUE BYGTEN
- \\Ju\ 3 s
28 i AL ACTIONS BY €57
e O vl %Vr’n\f Qm\ﬂtﬁ vumtl
T5VERCLE DSED By SUBPE T YEAR. MAKE. BOOY TYEE TOLOR, TIE. MO AND ARY GTHEY
[
s} U AT
B VTN 8 FUH RESIDE NCEBUSINDGSE ADDRESS-PHONE
¢ kuawn
R e R, Joermnatens
(2}
R !
,,[;,w . e OO SN
T(3) (F ARRESTED, NAME, AD 3 NBR
(1) Unknown .
: - " | BKG. NBR
] )
L
S , " .
NAME ADURESS SEX  RACE DOB 1y WY WAIR EYES
A2, DETAILS OF OFFENSE EY “E COLLECTED, GESCRIPTION ANE VALUE OF PR N, LIST ADDITIONAL WITNESSES AND SUSPECTS
GHIAN RRTIECE EERIALNO TOBEL 7 WSS GEEERIPTION ELTE
o
> fetst . YOy ety Tue X ML u owaniie s
DermaseT 2% ! . >N < E
|
A/L }
i

I 24 UATE OF REPURT

401

-4

P35 APEROVED

; 54;7( C//(){A/)M'X{\)

%

FAGE 1 0%

’9‘\3 a. Ve y ’wi,.v”‘/
17 !

14
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. 1L oORES TO T et Vo ord T
SHERIFF'S
OIRA
SANTA

S SANDRA BUTCHENS, &

REFORT CONTINUATION

Werestwz

™~ Sy Y ey - : o
(,)xﬁﬁ \A)LDM&,”?: ITRS ] {_ 244 0‘?). WU L bon ‘cl«OQQB ' g Wns %‘3?"?‘7‘6%&6?3

te "Tee Weaolawns Wesewus Cors SR T W0

- Seve WY Z2unsz Deon
DIV T g N e B Cod T, Re Ve

ERSLE BN BRI S ea REDH BT,

Tee SN O AT

14

R e

e o wETTRE Tollowd i 6 Oy $-5-00, wr 1220 Poves, Ve
Ledt Tag ComgrrucTion Grve, O <

€ - - 0% N T LAC>UQ?;$1 Ve,

P - < . - p— . )
RETOened pam Snwd Ceptimn o Tue TermOwnid, (inuL TTao

(eeevitt Rem®,” e $reawd Tory Moo 6iees )

L SR ThE GeedFoTy wee ) TTwe Vo ws & o
Gews LlernmeD uoP By Wig Singy

es \RED URpse$T

Bosivess Lerd wovv (rae sonGez. Vor Viovewe Cebewegwis,

P
;
h i it} TTHGATING GIFFICERS REPDORT RY GATE OF 50 PORT ; APEROVED :2 !
i ez T - [ SN, ffe
{ Oeputy O (omez 26 %Y $-12-09 | Sov <7 B pn 2|
AGE 2OF 2 ¥
PHse w F
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2

*a e i )

1o Copies Yol Dana Point

ORIGINAL

SHERIFF'S DEPARTMENT
ORANGE COUNTY )
Priodty: (1 ves 19 Mo SANTA ANA, CALIFORNIA R ’
HARDRA HU"{CHEF}S, SHERIFF-CONONER
Kl HBE
> 594 Vandalism
5. WHERE COMMITTLD

Hedland's Reserve, PCH @

2. Case No, (1971

2, Cation No,

e St

INTVIAL CRIME REPORT

% WA COMMIITED

7-22-09 at about 1208 and 1300 b
8 v 7 DATETIME REPORTED ™
b8

Selva DP, 92629

DB

W2 EIENERS AL T SR AT TR AP RESE

#4 0900-1700 #9

wE 7 § AOCREES PHERE o

Hedland's Reserve LLC 58-8800

B VICTRE GECUPATION  RACE ™ EEX AGE T 7 IVEE R RS CRECCATION WHERL OFFENSE WAS CORMMITYED

Construction Site

oy CRMES RGARIST PROPERTY CRIMEE AGAMS T FEREONS

e 1B POINT OF L ONEAPON OR
Ry Opened pate MEANS USED
o T8 INETRUMENT OR $AEAMS USED 23, VIGTIM'G AUTIVITY AT TIME OF GFFENSE
wit t Spray paint
DY TE RETHOD USED - 05 USED BY SUSPE
tE Sprayed paint on the concrete
&1 2L WHERE WERE OCCUPANTS AT TIME GF OFFERNSE? W& METHOD USED

il Away
02 APPARENT MOTIVE - 77 TOTAL VAL
&1 To defuce property - none 50.00
&'} B UNGQUE OF UKUSUAL ACTIONS 8Y
w Vandalized a construction site
% 78, HOLE USED BY SUSPELT(S) YEAR MAKE BODY TYFE COLDH G, NOL AND ANY OTHER IENTIFYING MARKS
& | Unknown

30, WATHESSES U8 RESIDENCEE!

ESS ADDRISS PHONE
1) Unkaowy

23
&
B4 GUSPECT(S) (IF ARRESTED, NAME, ADDRESS, AND BDOKING NUMBER)

| BKG, N8R,
{1y Unknown

BEG. HBR.

%

{ BXG. R
&)

RAKRE ADORESS HEX HACE 008 T, WY,

HAR EYES

F2. DETALR OF OFFEN

«

EVIDENCE COLLECTED, DESCRIPTION AND VALUE OF PHROPERTY TAKEN. LIST AUDITIONAL WITRESSES AND BUEPETTS

QUAN. ARTH BRAND TRiAL 8O, WO, NG
Damage: unknown seribbling (graffiti) on concrete area of const
Jeading toward the beach

Approximately seven broken spankler heads 1o grass area on construction site

WS, DESCRIPTION VALUE
sction site, at the bottom of the stairs

Betails: On 7-24-09 at about 0900 hours, | responded 16 the Headi
a vandalisim report. § met with Construction Foreman
graffi

and’s Reserve construction site regarding
: w He told me someone sprayed
On g concrete arca at the bottom of the stairs that Jead (o the beach GBS 150 (101d me somecne

23, INVESTIGATING OFEICERS REPORY BY i 34 OATE OF BEPORT

BN K\F‘F‘HD‘JY/'FJ

Deputy B

as #873 7724709

PAGE Y OF 2

f‘V' zéci{f Ji(aA,g'l.z,m, ',)
‘ /7
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Page 68 Item #12

NQ_Q")/I 36043
SHERIFF'S DEPARTMENT ST
ORANGE COUNTY
SANTA ANA, CALIFORNIA

B

SANLIRA HUTCHENS, SHERIFF-CORONER REPORT CONTINUATION
RS AT

broke: some sprinkler heads 1o o grassy arca (by Selva and PCH) within the constniction s xRS -
he took a photograph of the graffit prior 1 having it removed. He showed me the picture of the graffisi but
neither one of us were able 1o decipher the gralfiti, old me the sprinkler heads had bee replaced
prior wmy amival He said he would email a photo of the praffisi 1o the case inveslipator, % told me
be needed a case number for this | cident to be reimbursed for damage.

I provided him with 2 husiness card and case number for thig soident. ¥ did noy request the Sheriffs
identification bureau respond (e coliect any physical evidence

S A R
S RVESTIGATNG BFFE REPORY BY o BATE (7 h“«m;»itf( A&gniﬁ L7 ) VJ/« ’}
Deputy E. Macias #873 | 7/24/09 Cosded (0 et

CCC-16-CD-02
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Dana Point

e\ [
[ }, \” 2. Case Mo,
N H j

FUTETN0 PMUETEY A YT A0

o UerARTMENT

i
i o .
% Za. Citation No,

ooty ] Yes (X No SANTA ANA, CALIFORNIA
ANDRA HUTCHENS, SHERIFF-CORONER - INITIAL CRIME REPORT
i 4 STE COMMITTED
1 Theit %c:\wun Wed. 422+ G
WHLRE LOMMITIED DATEE
Selva Ku / Dana Strand Rd,

d2

Hands

008 e
i 130 GUNTACT TaE.2 o -
Ta. -
H
36 AGE !
T syl Ty H
Loadill 1T : Setva Rd.
y CRIMES AGAINST PROPERTY18. POINT OF  ENTRY i\civr. S WEAPEN G REONS
Rd./ Beach
{5 IRETRUVENT DR MEANS T

POREY USED

THO
Damaged/ Stole

1 HERE W CLCUPANTS

l Inknown

AT TR GF

ERT MOTIVE -

28
None

35 VENICIE UEED B
Unknown

o5
5]}

OR, LG NO L AND ANY DTRER IDENTIYING MARKS

30, WY

USINESS ADORES

2
B
3 s Ty
| BRGONB
I TBRERER.
fed] P
| BKG. NER.
5
NAM RACE nos HAIR  EYES
33 TETAILS OF GFF HCE COULECTED, DESCH 3 T TAKEN, LIST ADDIT :
TUAN, AR BRENG MCRE R HEET e
Damages : 6 Sprinklers Rain Bird 5000 Plus  Crear driven fixe $600.00

bar,

with pipes and re

5INVESTIGATING OFFICERS

Deputy 1. Pelaye

34 a5

Item #12
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Item #12

SHERIFF'S DEPARTMENT
ORANGE COUNTY
SANTA LHFORN

- INDRA HUTCHENS, SHERIFF-CORONER

-

Un Thursday 4-23-09 at 1145 hours, I cor
Headlands Project construction site m

south Selva pedestrian beach access ¢
id 30 sprinkler heads wit

5 were screwed off and ok piciures of the affe

wed from the mud runoffl

nmber.
Hater booked the dise with photos and affected area sketch map into Sherif

sours and Thurs. 4
ed. Out of those 30, abour 24

it the
1 along the

09035

prinkler

cied area and had the

ed prosecution for the damages and the loss. | gave hima business card with this report

5 evidence,

WQUTE,

REPCGHRT BY
Deputy 1. Pelayo

| AFPROVED
i

CCC-16-CD-02
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Page 71

.

e Priority: [ Yes

<

4 Cogies T
1. Coples 1o

Diana Point rat eI v N y:

#
Ll ‘HL
SHERIFF'S DEPARTMENT
ORANGE COL 3 NTY
SANTA ANA, CALIFORNIA

. INITIAL CRIME REFORT

7. Case Mo, 09-029451 I

|
i |
{ 2. Citation Mo, k
) l
B o

HUYCHLNS SHERIFF.CORONER

| K L}f |
{ | § i
gt | |
L@Wn}tew(jter Dana Point CA 82629 » 17 E
{ SRS T 1u 0D
| Same as
S —
G-1

rioncetl (7 4) 4489835
12, FHOA NAR

] 15 BUSINESS ADDRL fi\,HM‘mE,

76T GCCUPATION RACE 7 NPE OF PREMISEES OR LERE CFFERSE WAS COMMITTED

Contractor W ! Residential Area- C my\%mumn aren

i CRIMES ABAINST PROPERTY I CRINLE AGHHGT PLROONS

u 48, POINTOF I 22 WEA OR

8 entry  Unknown o MEANS DSED

%5:‘ . INSTRUMENT Ok MEARS USED 23 VICTINS AL TY AY TR OF OFFENSE

wihs iknown

23‘:) TRAGTHOD USED 24, EXACTWORDS ( 8 £ 5Y Sk

271 Broken window

02 77 WHERE WERE OCCUPANTE AT TRAE OF CRRERSE?

<1 Off site

O {798 TAPPARERT MUTIVE - TY PROFERTY TAKEH U7 OTAL VALUE STOLEN
Az2 ) Damage “mpum $200.00

W |78 UNIGHE OF URUSUAL ACTO! TRV SUSPECTE

W Unknown s eptered home under construction and broke a window that was not installed
3 TheTVEMIGLE FETE VAR MAKE BODY TYRL COIORILIC RO, ABD ANY OTHER GENTIFYING MARKS
& 1 Unknown
a0, WITKESSES 8 RE SIDENCEBUSINESS ADDR ANE ' R ‘
|

:
,,,,,,,,,,,,, PN ‘y.,,. L
1

BKEG, HBR

§ o8I HBE

“ BKG. NBR.

RAME ADORESY SEX FACE .85

32 DETAILS OF GFFE

Y Wi HAR  EYES

EVIDENCE GO

LLECTED, DESCRIPTION AHD VALUE OF PROPERTY TAKEN, LIBY ADDITIONAL WITHESSES AND SUSPECTS

Fuan ARTICLE TTERAND FIAL RO MODEL NG,
Damage: (1) oval shaped window with wood frarne broken estimated val

KISC, DESCRIPTION VALUE

e at $200.00

GATING DFFICE TTREFORT BY

M. Johinson #1546 i

%W —

i

Item #12

CCC-16-CD-02
Exhibit 4
Page 71 of 108



03/22/10 Page 72 Item #12

; {
Dana Poinl i‘ 2 oagewg, BO-029451
SHERIFF'S DEPARTMENT
ORANGE COUNTY
SARNTA ANA, CALIFORMIA

SANDRA HUTCHENS, SHERIFF.-CORONER REPORT CONTINUATION

On Monday 2-16-09 1 was working pauel in the City of Dana Point. Al

eference ap

¢ the residence

told me that someenc entered this residence that is under

construction and broke a window.

told me that his construction crew had been al the residence on Saturday. The window that was
bonds

broken had not vet been installed and was lying on a stack of dry wall in the main fiving arca of the first floor

of th

residence. The windosw had been broken. No object was located that could have broken the window.

No other damage was noted. Plauche estimated the replacernent cost of the window at $200.00.

This residence is still in the faming portion of construction. Some of the windows had been installed. There

s noted. No evidenee was

is an R foot chain link fence surrounding the construction site. No forced entry v

L lozated at the scene.

Toav a business card with this case number for his reference.

i

-

- E SETRVEETIGA TG D BERS REFOHT 8Y DATE GF REPORT —
{ M. Johnson #1546 2716/0%

CAGE20F

CCC-16-CD-02
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. LOPIEE TO. - . | 'x;\l
" Diand Folnt T‘% T i
L,r 54\;}% [S{‘:ﬁ % NA)% ) L2 case o 09/02945)
‘ SHERIFF'S DEPARTMENT
o, ORAHGE COLUNTY
P SANTA AHA, CALIFURNIA
N7 {1 e 3
{3 ne 4 IR OINTTAL-ORAINAL
8. I3 FDLLOWAHY CRIBINAL
8. O CONTINUATION RESORT 6O,
SANDRA HUTCHENS, SHERIFF-CORONER FOLLOW-UP REPORT
7. OFFENSE B, LOURTHIN GF © CE
Inforn , selva / Dana Strand - Dana Point
¥ 5 CCEOCEORRENCE 1
Dep. I Pelayo #3716 Sal.2-14-09 1400/ Tue 2-17-09 6700] 971
12 DETALS OF OFFENG
On Tuesday hed 1o the Headlands Project ot Selva R, and Dana
Strand. I contacted ort the
day prior (DR# (9/0:
stimated the damages to the fixtures at about
o report DR 09029451,

- APPROVELD A
WIVESTIGATING QFFIC! ] PO 7 j(i_“ ]

| Y R A e e
FOBRN 1043 RAMSE 1 OF 1

CCC-16-CD-02
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Item #12

« ¥
.
1. Coples To Dana Point CNERTS 2 ass o 000077104
2 ‘X, ”ré g.( hﬂ ﬂ\if{‘“ Ii fo ROTSE DL U U
o Aot -

SHERIFF'S DEPARTMENT
ORANGE COUNTY

priority: L] ves 4] o SANTA ANA, CALIFORNIA

RIFF-CORONER

SANORA HUTCHENS, &

4 SOk
(1}~ Vandalism Between 12-21- {}f’/
PTTED 6 GRID } 7LATE.
cean Ymm Lane, Dana Point 92629 Rl

ot

CONTACT 74

HiJH
o, Dana b

Coint Y2629 (9403485-1135

s trait through 1

us:, SHTGCATION VATERE GITERSE WAS COMMTTTED
{eadlands construction project

SRIMED AGAINST PROPERTY

THOPCENTY OF 72 Wt
entry  Beach Access Trail
FAENT OR MEAN

APGN OR

CRIFES AGAIRST PERSONS

R cd Apm_y p”{mi

05 USEL HY BUER

FORCE OR BETHOD UBED
Uniknown

28, APPARENT MOTWE - TYPE
> propenty

PROPERTY T4

58, URIGUE SR UNUSUAL AE
None

BY SUSHECTISS

o VEHICE USED BY SUSFECTS)
Ugnknown

YEAF RA

TYHE, COLOR,

ARY DTHE

CRADENTIFY NG MARKS

4

at Strands Beach parking fot.

30, WITHE GGES FUf HEBIDENCE/BUSINESS ADDHESS PHONE R
(1) Unknewn E I
w
- e e e
® . v e
@ w o
31 SUSPECT(S) (F ARRESTED, NAWE, ALDRESS, AND BOUKING MUMBET) BRG. R
{1y Unknown
i BKG, NBR.
{2} —
HKG. HER,
{2 .
NAME ADDRESS SEX HACE LoR £ WY, HAIR
37, DETARLS OF OFFENSE! DADENCE COLLECTED, DESCGRIPTION AND VALUE OF PROPERTY TAKEN, LIST ADGITIONAL WITNESSES AND SUSPECTS
OUAN, ARTIGLE SERIAL NO, MOGEL WO, G GORIPTION VALUE
Damages: 1-“CGreed” \\IE{ILH mth red spray paint on two stay on tail signs, $300.00
2-“Rocks go home™ and “Beat it spongers” written with grey crayon on trail $75.00
Concrete foor near entrance from Selva,
3-“Greed” written with red spray paint on trail concrete floor. $75.00

Strand” written one time with red spray paint onto green screen of fencing

$50.00

TRNESTIGATHG GFFICERS

REPORY BY

Deputy J. Pelayo #3716

(;N’}FP}&:VE‘E

T A oot

PAG

U
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Item #12

1
Da z oasE Ne, 097003104
SHERIFF'S DEPARTMENT
2 UNTY
“ SANTA ANA, CALIFORMIA

SANDRA HUTCHENS, SHERIFF-CORONER REPORT CONTINUATION

On Tuesday 1-6-09 at 0850 hours, 1 was dispatched to the He aject area st @B cean Front Rd.
reference a vandalism, | contacted assistant project manager L owho said she needed a
police yeport for a vandalism that was brought to her attention b with Dana Point City Code
Enforcement. A citizen notified the Graifiti Hot-Line of the incident and sponded 1o the area and
ook pictures.

1 saw the picures and walked through the affected fﬂ(.d which was the Headlands Project beach acce
trail off of Selva Foa‘l 1 saw on the concrete floor near the beginning of the trail “Rocks po Home” and

‘ii at it Spongers” written with grey crayon. | saw “Greed” writien with red spray paint on fwo “Stay on
i1” signs and on the concrete trail floor. also saw “Strand” written with red spray paint onto the groen
en of the fence surrounding one side of Strands ez farking ot
i d prosecution for the vandalism. 1 gave her o busine & with this veport number
ad she said the informant for the graffid was a who left a message onthe

i uonmuad Yord on Wed. 1-7-08 and she said she walks the beach access trail frequently. There was no

praffiti when she walked on the trail on Sunday 12-21-08 at shout 1000 hours. When she returned o the trail
08 at about 100 hours, she noticed the red graffiti
T submitted the pictures to investigations at the Aliso Viejo sub-station for evidence
/
R ETERTNG TFFIRERS REPGIT BATE OF REPORT EROES T
% Deputy J Pelayo #3716 | 1/6/09 (7)'; 2 ?{w?”"fi |

PAGE 2 GF 2

%
[
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=, Please complele and return this Restitution Questionnaire by 10/30/2008
¢ receipts, or estimates for necessary repairs.or services. 1f you are

Item #12

HARBOR JUSTICE CENTER/ LAGUNA NIGUEL
30143 CROWN VALLEY PARKWAY ! [ i
LAGUNANIGUEL, CA 92877 Ll L
949-249-5037

HEADLANDS
24849 DEL PRADO

CASE NUMBER:

N

- DEFENDANT: _ {8 '
ATTN: THOMAS ARCONTI o INCIDENT DATE: 07/30/2008

DANAPOINT, CA 92628

POLICE REPORT NO: 08-144304

DA HEADLANDS RE:

indicate here if there is nodoss ____, or here if you do not desire restitution o

| an application with the Califérmia Victim Compensation and Government Cla
claim number,

To forego completing this.questionnaire on the reverse side, please sign and date, and return to the
i address shown above, Thank you. Sign: Date:

As part of.a probation order, the Courtordered the above named defendant (o our depanment to pay restitution.
The police report indicates you were a victim:in this case. You may be eligible to receive reimbursement for YOour
Inss. through restitution. i so, our office will forward the defendant’

or cashier's checks. The defendant may make monthly payments ¢

payments o you in the form of money orders
sring the term of hisfher probation,

. You must enciose coples of bils,
zeking relmbursement for future repairs, you
must oblain and provide our office with three estimates for each repair. If you request restitution for rmedical
services, your doctor must provide written verification that the reaiment was refated to the orime. If you are
requesting restitution for lost wages, your employer must provide written verification, on company letterhead,
stating how marny daysyou missed znd the armount of your lost earrings (net loss). Inoaddition, vou must provide
us with a copy of your. mogtrecent pay-siub: Please provide compl

guestionnaire, even If no claim is, or wil be, filed. Qur office
document of lass,

answers irvthe insurance porfion ol the
will relain your completed questionnaire as an official

You may elect to procesd civilly end seek the assistance of an allorney, or you may wish 1o sontaet your local
small claims courl. If you receive collection from a civil judgement, you cannot re-collect ihrough Vietim Witness
Assistance Program,

Please respond by the date listed above 1o ensure that your stalement is fully mﬂsideyed by our dapammem and
the Court. Include the defendants name and case number on all correspondence. 1t is in your best interest to
notify us of any malling address changes.

Restitution Department

SUE R L
VICTIMAWITNESS ASSISTANGE PROGRAM \{s”‘“ b t%&f@ig‘i‘zéfié 422455
|

CCC-16-CD-02
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et VICTIMWITHNESS ASSISTANCE PROGRAM Bite
’ % & HARBOR JUSTICE CENTER/ LAGUNA NIGUEL
wngiiemamst b 30143 CROWN VALLEY PARKWAY
SRR

{

{

\

LAGUNA MIGUEL, CA 92677
949-249-5037

T)éfemiant;E’faCS*iAR\' ASBURY Case Number: 088MOZETH

hone

RESTITUTION QUESTIONNAIRE
Victim's Mame ) Home Fhone:
Address Work Phane:
Zip Other Phone:

Note; You may atiach addional pages if needed:

LIST ALL BILLS INCLUDED (altach a copy of sach)

Bill From: Fhone

Amount$
Explanation T mmmmmmmmemmeseessen e -
fusiness FPhone Amount $
Explanation e
Business Fhone Amount §
Exslanation .

LIST ALL BILLB INCLUDED (attach 3 estimates for each repair)
Explanation

Business Phone Amount §
Businaess Fhone Amount §
Business Phone Arournt $

YOUR INSURANCE INFORMATION:
Insurance Company
NJame on claim Claim #
_— Address
nount of cleim presented? Amount Insurance Company paid?
Name of Aduster___ Checkhere if you are not going to present a claim to your insu

Policy #
your deductible §

OTHER INSURANCE INFORMATION:
Please list any other insurance conpamés \,Gd are in contact with as a result of the crime.
insurance Company e Policy #
Name on claim Claim # your deductble$
Phong Address

Amount Insurance Company paid?_

VICTIM COMPENSATION AND GOVERNMENT CLAIMS BOARD INFORMATION:
Have you filed a Crime Victim Compensation Claim? MNo

Yes
If yes, what is the claim number? _
CIVIL ACTION INFORMATION:
Do you have a civil action pending? _ Have you received a setlement? - Amount LI -
TOTAL LOSS

e state your lotal out-of-pocketloss $
on {You may add pages 1 needsd):

. and explain below how you arrivad at this figure.

“THE FOREGOING INFORMATION IS TRUE AND CORRECT TO THE BEST OF MY KNOWLEDGE.

CBIGNED: L EEE : DATE:

CCC-16-CD-02
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Item #12

We have people daily trving 1o enter the Headlands property just 1o
landscaping, and views. Ifit wasn't for the presence of
have o lot more trouble. CPS escorts many persons off
thern down to do so. "

Jook at the buildings,
“the CPS Security guard we would
of the property and has to chase

s could be a potential problem when we have

ents/occupants. Orange County Shernif is call
perpetrators are racing off of the property.

i

ed out, but usually arrives as the

Uwe have had security breeched many times as soon as i gets dusk
roving Security goard that escorts many trespassers off the property «
the Sherrifl on numerous ocossions, The night guard cannot be ev
This could be a potential problem if the Headlands property is uce

50 we have a
1t has had o call
vwhere at once.

b

ble afier the sun

\/ Three people in March, 2008 talked one of the contractor’s subs into driving them down
and onto the property. The CPS guard escorted them off the property, the Contractor was
notified and the sub was fired.

We have several incidents of dirt bike riders being esc
have taken a joy ride. 'We have many realtors who ta
down and escorted off the property.

orted off the property after they
by the gate guards and are chased

¢ The trailer was covered with graffiti in Febroary 2008, which was o costly repair
acaderny
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1 Yes (3 No

MiCHAEL 8. CARONA,

Dana Point

Page 79

ORIGINAL

AW R Y
g

1 RERARY ‘6{"\3...
HERIFF DEPARTMENT
ORANGE COUNTY

SANTA ANA, CALIFORMIA

o

 Botweon 3-: \f'of/aase .

CRIMES AGAING

ST PERSONS

MISD., SEX ANU THEFTS

" COMPLETE ON APPLICABLE FELOMIES,

WALLE u“{"\,EN

DEYHNG MARKS

{1y Unksown

WITHNESSES /8 RESID

ENCEBUS

NARME

ACDRESS

ETALS OF QFFENSE: EVISENC)

LLECTED, DESCRIPTION AND VALUE OF PROPERT

Dos

BT, WY, HAIR

TAKEN, UST ADDITIONAL WITHESSES AND 5US

CRIAN,

ARTICLE

BRAND

BERAL MO,

i
i

MODEL NO,

MISC. DESCRE

W, Robit #5054

(’“‘ - TSHFGTO (05/5)
N

A o

Item #12
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2

55

{ COREPORT CONTINUATION « NARRAT
AN

Damage;

The biack mesh attached 1o the chain link fence had been painted on in nine SEpArale 4areas

Narrative:
On 3-3 1-07 at about 1230 howrs, | was
a vandalism report, When |
consiraction site,

spaiched {o the contruction sit
rmived, | met the informant,
was ene of he seourity gu

to that construction site.

told me that on 3-31-07 at abowt 0400 heurs, as he walked the perimet
graffiti on the fence that surrounds the site. The graffitti was on the Norih si
the corstruction site. The graffit had heen painted with white paint on he bla
termiporary chain

t

ar of the oo

CR T
The graffitt was flegivle, butit appears that the same

sh that was sttached to the
fence.
ditterent spots on the fenc

about 300 hours, There was no graflit on the fence at that time
the fence. Me did not know how much it wouid cost to replace the b

{ yave GBI business card with the case nu

0id me that the last lime he

area of the fence was on 3.30-07 a

aw th

Al
“mesh that had been painted on.

mber on i reference this incident,

IVESTIGATING OFF;

thing had been painted on nine

imatad Value:
- Unknown

selva Rd. and Dana Strand Ri., refersnce
at the guard shack on the

nstruction site, he noticed
2 fence and 4t the Norih end of

1

@ 1ot know who painted the graffiti on

Item #12
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‘1. Ga)'[.wéos Vo Do Point ! TWEG

£

Aoty m Yeu E Mo
LURCHABL 8. CARONA, SHERIFF-CORONER

-

NRICINAL

“ Ulllulwrn.
SHERIFF'S DEPARTMENT
ORANGE COUNTY
SANTA ANA, CALIFORNIA )

Page 81

Item #12

2. Case No, 07-048765 |

28, Cllation Mo,

§ SEFFENSE
CPC 594{a)(2) Vandalism

INITIAL CRIME REPORT
& DATETIVE COMMITTED o

Between 3-15-07 7 2000 hrs thra 3-16-07 7 0715 hrs
4 WHERE EL0MMITTED B GRO UATETHAE REPORTED
34352 Dna Strand Dana Point Ca 92629 YTIFON3T

4. FHIM NAME OF ViICTIM
Headlands Reserve LLC / ‘sx,c hux #9

16, VICTIM S CCCUPATION =28

7

TYPEOF

Contruction %tc

RIAES AGAINGT PROPERYY
18, FPOWNT OF

stry N/A

CRIBSES AGANST PERSONS
22, WEAPON QR

MEANS USED

B ETRUMENT DR BEANS 181D
Spray paint

23, VICTIMS ACTIVITY AT TIME OF OFFENSE

75 METHOE USED —
Spray painted walls, signs, and fences

4. ERSLY WURDS USED 8Y SUSPED

21, WHERE WERE GUCUPANTS AT TIME OF OFFENSE?
Away ;mm construciton site

FLIRCE OR METHOD USED

VE T FYPE PROPLITY TARER
property / None

2T FOTALUVALUE 8TOLER

50.00
2B, UNIQUE ORUNUSUAL ACTIONS BY SUSPECTS]
. Suspeci(s) are upset over construction site 1o headlands
% 29, VEMICLE UBLED BY BUSPECI(S) YEAR MAKE, BODY TYPE, COLOR, LG, NO, ARG ANY OTHERIDENTWF YING MARKS B
i+ Unknown
30, WITRESSES R/ RESIDERCL/BUSINE SPHUNE ®
1y Unknown T e
®
{2} ‘;; AAAAAAAAAAAAAAAAAAAAAAAAAAAA T CTTT e
®
o T o
31 SUSPEGTES) (F ARRESTED, NAME ADDRESS, AND BOUKING NUMBER) i BRG, NER,
15y Unknown
[ BKG RBR.
@
EER
@
NAME ADORESS SEX RADE D08 Y, LWL HAIR EYES
a7, DETAILS OF OFFENSE: EVIDERCE COLLECTED, DESCRIPTION AND VALUE OF PROPERTY TAKEN, LIST ADDITIONAL WITNESSES AND SUSPLCYE
GUAH, AETICIE HEAND SERIAL NG, WEBEL NG TSE DESCRIPTION VALUE
Damage:
1. Spray paim, “Save Strands Free"”
2. Spray paint, “Save Strands”™
3. Spray paint, “Free”
4. Spray paint, “Free!”
3. Spray paint, “Free Save” (there was other graffiti, but unable o make out wording)

6. Spray paint, “Save Strands”
(T RESTIGATING GFFICERS REPORT BY T URTE OF REPORT 3 fsPF‘ /
Lo John Gomez #2684 3/16/G7 .
h TOF7
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1 COFIBETON
Darng Foint / TWEG
P SHERFF'S DEPARTHMENT
g CRANGE COUNTY
: SANTA ANA, CALIFORNIA
L CHAEL 8. CARONA, S

e

-CORCNER

Item #12

| 2 case w0 07-048765

HEPORT CONTINUATION

7. Spray paint of graffiti (unable to muke out wording
8. Spray paint of graffiti (unable to make out wording
9. Spray paint of graffiti (unable to make out wording
10. Spray paint, “Fuck This” on sign
11. Spray paint, “Fuck This” on sign

Evidence: (10) Photographs of graffiti taken by informant

Narrative:

On Friday (3-16-07}, 2t 1015 hours, | was dispatched 1o the Headlands construction site at 34352 Duna

Strands, Dana Poing, reference 3 vandalism report.

The informant i
hours, he Teft the worksite. On 3

5 honrs, he was

-16-07, at 071

nd told me the following: On 3-15-07, at 2000
driving on Pacific Coast Highway in front of

the worksite and discovered graffiti on a sign his company displayed there. He drove into the worksite and

discovered more graffiti scattered throughout the work area.

(-

“wything that the suspeci(s) lefl behind.

_There was graffiti on 2 concrete beach walk, stirwell leading to beach and two signs owned by the
ympany. Most of the graffiti was done with blue paint, but two locations also had red paint. I did not find

S BBEEE 01d me he did not see who conducted the graffiti, but desired prosecution. 1 gave GEISERny

business card with case number for futnure reference.

;1/” YRS TIGATING OF REPORTBY DATE OF REPORT A}J?)P%
S John Gomez #2684 3/16/07 XTI N
CAGE R OF 2 o 7/ /x i
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I Cipies To: Dama F Qaf:r‘:jli{*vcf DR%GH}\XA”
' SHERIFF'S DEPARTMENT
e ORANGE COUNTY '
U promy: {0 Yes [ Ne SANTA ANA, CALIFORNIA

Page 83

1 2. Case Ho, 07-035294

I Za. Chation No.,

|
)

EN S

St
CPC 594 Vandalism

4. DATETIE COMMITIED

INITIAL CRIME REPORT

Between 2-22-07 7 1700 hrs thru 2-23-07 7 1200 hrs

5 WHERE £OMMITIED £ GRID 7. GAYE.THAE REPORTED
343572 1ana Strand Dana Point Ca 92629 97IF6N37 :
B IRFORAARY - B AD G

508

12. BUS

§S ARDRESS

-PHONE

14, FIRRM RARE OF VICTIM

Headlands Reserve LLC. See box #

15, BUSINESS AL

714-742.-0138

€

8§, VICTIS GCOUPATION RACE SER AGE [

1

V7. IYPE OF PREPISES OH LOCATION WHERE
Conerete Boardwalk

CWAS CORRITTEL

CRIMES AGAINSY PROPERTY

5. PUINT OF
eNtRY  IN/A
164, INSTRUMENT GR MEANS USED

L OWEAPOR OR
MEANS USED

CRIMES AGAINST PERSOMS

Spray paint

230 VICTIMS ACTIVITY AT TIME OF OFFENS

35, W THOD USED
Tagped wall

4. EXACT WORDE USED BY BUSPEGT

2%, WHERE WERE OCCUPANTS AT THAE OF OFFENSET
Away from arga

25, FORCE OH ME

0D USED

26, ARPARENT MOTIVE - TYPE PROPERTY TAKEN
Damage property / None
S b 1 s

MISD., SEX AND THEFTS

P2 TOTAL VALUL STOLEN

50,00

28, UNIOUE OR UNUSUAL ACTIONS BY SUS?ECT{S}
Suspeei(s) tagged new development

LiRLe TE ON ALL APPLICABLE FELONIES,

5 1 Unknown

26, VEHICLE USED BY SUSPECTES) YEAR, RAKE, BOUY TYP

e RO, AND ANY GTHER IDENTIFYING MARKS

30, WITNESSES R RESIDENCEBUSINEES ADDRESS-FHONE
(1) Usknown

(1) Unknown

1 Bre NBR.

R’
o R O ——
| JOURY N
@ K
31, SUSPECT(E) (F ARRESTED, NAME, ADURESS, AND BOOKING NUMBER)

Z‘ BRG, NBR,
@
| BKG. neR. )
)
HAME ADDRESS SEX BACE OB e, LW HAIR EYES

42, DETAILS OF OFFENSE FVIDENCE COLLECTED, DESCRIPTION AND VALUE OF PROPERTY TAKEN, LIST ADDITIONAL WITHESSES AND BUSPECTS

GUAR. AHTIELE BRAND
Damage: Spray Painted (lagged) on Wall.

SERIAL NG,

RAGLIGL NG, PAISE. DESCRIPTION VALLIE

FEATING DFFICERS

Deputy John Gomez

84, DATE OF REPORY
T 204007

35, APPROVED

lserr o Me LemoPer

1 T N

pFGEL OF T

Item #12
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i 4. COPIES TO;
Dana Point / TWEG
e SHERIFE'S DEPARTMENT
{ ORANGE COUNTY

Fer SANTAANA, CALIFORNIA

L AICHAEL 5. CARONA, SHERIFF-CORONER

| zoase o, 07035204

REPORT CONTINUATION

Marrative:

On Saturday (2-24-07), at 1100 hours, T was dispatehed to the Headlands Development at ﬁ&SSZ Dana

Stands, Dana Point, reference a vandalism report.

The mformant SR S0 / | ;
hours, his employecs left the worksite. On 2-23-
discovered tagping on the concrete boardwalk,

07,21 1

meend told me the followiag: On 2-22-07, at 1700
200 hours, his employees returned (o the site and

wdnpesEB old me his company s currently building homes on the Headlands and had prior vandalism

incidents from envirenmentalists who are upset over the new development. €

tagged the boardwalk, but desired prosecution.

Hoes not know who

I locked at the damage. The suspect(s) nsed gold spray paint and tapged three separute ardas of the
boardwalk. | was not able to make ont what the tagging stated, but believed it liad something to do with the

new development on the Headlands.

Arconti provided me copies of the danage (see attached). 1 gav PRI v business card with case number

for future reference.

¢ R RWESTIGATING GTFICERS REPORT BY 5 FEBRBVED
: Deputy Johr Gomez 2124707

<D T WeLerobe

Item #12
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85 Item #12
Page

SHERIFF-LORO DEPARTMY
COUNTY OF ORANGE

[ 10 Box wa9 s A CA 92902

develop  concerning

i

g e the

addres
Bis Case ¥ 0

o atkdress o

quant
marks or charsalen
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Page 86

. 1. Caflies Te: Dana Point J as 21519 |
. Of 5%{}!}%\@’(}\1&2 3}2 Case No. 06215193 g
SHERIFF'S DEPARTMENT T 20, Citation Na. 3

- ORANGE COUNTY { |

(i “rodty: [ Yes  [Z] No

L ACHAEL S, CARONA, SHERIFF-LORONER
& OFFENSGEL

SANTA ANA, CALIFORNIA

P.C. 594 (b)(1) Vandalism

5 WHERE COMMITIED

(HTIAL CRIME REPORT
4 DATE-TIME QOMMITTED

Brwn 11/3/06 at 1800 & 11/04/06 at 0800 hours

The Headlands, 33900 blk of Selva Rd Dana

[ eri 7. DATE-TIAE REPGRTED
Poipt | Y7IES
18

jw: ) 11 AD -
| YR BUSTHESS AULRESS. PRONE - 13 COMTACT TIME-ADDRESS
T3 TR TIARE OF ViCTia 5. BUSINESS AUUHERS THORE
i Strand at “:c;;ubr;ds 32971 Selva Ra #100 D.P H49/487-2500
b L wc‘wrs CECURRTONTTTHATE REETTUTTEYYAE OF PAEMISES OR TOEATION WITHHE GFFENSE WAS COMMI TED 1
New land development project/The Headlands |
CRIMES AGAINST PROPERTY CRIMES AGANSY PERIONS
i & e rowTop k 22, WEAPON OR
i S ENTRY | MEANS USED
i {0, P78 NSTROMENT OR MEARS USED TVICTING ACTRATY AT IRE GF GRFENSE
H il
el 18
DY TR THOD USED SiTEACT WORSS USES TY SUSPERT
g3de
e B
B Z ["51WRERE WERE OCCUPRRTS AT TME OF OFFLNSE? SETTORGE O RE THOD UEED
x5
o]
U T APPARENT MOTIVE - TYPE PROPERTY TAKER [ 37 TGTAL VATUE STOTER
el
&% Is
: ,(' . & % 178 URNIGUE DRUNMUSDAL ACT IONS BY SUSPECTS)
\ : CETE TRED eV SUSPECTIS T VEAR WAKE B0V TYOE, COLOR, “UIETHD., AHD ANY GTHER IDERTIFYING 12ARKS
3o}
(=]
| A TR SEEE TS REGIDENCEBUSINEDS AIDRESS FHONE
; 1) Unknown e
i
i P
i @
P? e . -
S i 2 i
i AT EERECT (6] (F ARRESTED, AL, ADDRESS, AND EGONING NUMBER; [ BKG. NBR. |
{1y Unknown e
1 8KG, NeRC
) @)
| | BEG, NBR.
!
) B i
NANE ADDRESS SEX  RACE GOE Y, Wi, HAIR EYES |
32, DETAILS OF OFFENSE. EVIDENGE COLLECTED, DESCRIFTION AND VALUE OF PROPERTY TAKER, LIST ADDITIONAL WITNESSES ANU BUSPELTS i
GUAR, ARTETE T GRAND GERIAL NO. MODEL NG, WSE, DESCIIFTON VALUE \
Evidence: |
1 disk containing 17 digital photos boeked st the Aliso Viejo Station %
P . UATE OF REPORY S RPPROVED :
H o ¢ 147
i i)c.pu[v C Geary 4998 11/4/06 <oy "@M“&&@J
! RAGE 1 OF §
| .
i o]
! ;

Item #12
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Page 87 Item #12

1 COPES TO i
Dana Poiny

zoascno 06-215193
SHERIFF'S DEPARTMENT T
ORANGE COUNTY

. SANTA AMNA, CALIFORNIA
S MICHAEL S, CARUGNA, SHERIFF-CORONER

nformant,

REPORT CONTINUATION

On November 4, 2006 at approximately 0935 hours, | was dispatched (o the Headlands Reserve at the
37900 block of Selva Rd. in Dana Point reference a vandalism repagt, When Larrived T spoke 10 ho
i - for The Strand at Headlands project,
old me when he came 1o work this moming he notived the secur ty camera in the closed parking lot
had been cat down, also said there was some gratliti on the main construction si gns located on
Pucific Coast Highway and Green Lantern S <howed me ictures of the graffiti which said “Fuck this”
because hie had covered the graffitl,. While T was talking tog a construction worker old me there was
also graffiti down by the beach and guided me o i1,

Down on the beach there is a new 600-foot boardwalk with a 4-fo cement w
boardwalk. Approximately 425-feet of the wall are covered with graffiti which was done in black and blue
pamnt. The graffiti had numerous staterments such as “Larth Liberation, Leave jt alone, t.Le., resist this shit,
act out, fight back, destroy this development, fuck Sanford Fdward,” There were other cotrments and
symbels which were documented in the digitals photos taken at the scene,

Talso observed the surveillance camera which was eut down. 1100k digital pholos of damaged
camera and booked them into evidence,

‘While I was at the construction site, G
seene. said the FBI has already been worki

all adjacent to the

ho is in charge of the project, arrived at the
ng with them and he would notify them on Monday,

ORYEY i TTORTEORRESSRY APPROVED
Deputy C. Geary 4998 1174706 S6ev TR san R

¥
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o ¢

: 7. Caics s Tor Dana Point :%‘) (‘K L\%A | 2 Case Mo, 06-D05538 i
W TEWE | |
: SHERIFF'S DEPARTMENT 24, Citation Mo |
ORANGE COUNTY L E
2rorty: [} Yes [ Ne SANTA ANA, CALIFORNIA
: CLAMCHAEL S, CARONA, SHERIFF- -CORONER R INITIAL DRIME REPORT
8 IBE

1o Saturday 1-7-06/1130
i

|
|
|

TiBUE %
t
Dana ?’mn{ {949) 48B-E800 1
C OFFENSE WAS O CRAETTED

srve 1LY ( development project site L
CRMES AGAINST PERSONS

1h, BUSH

24200 Sely

CRIMES &G,

wt
s

5 POINT OF

P

In] IR TRER GRS AT TV BT oA

FOFFENDE

F1S

PMETHCD U

HTEVAET WORDS USED BY §UERELTY

WHERE WERE C

727 TTETALVALUE STOUEN
H

AN ALL APPLICARLE F

£
i
i

e LET

20

&

WHTNES
ay Unknown

—
le

a

LQKG W

S

BALE DOB YL w\NT iR

-7

a2, DETALS OF OFFENSE BVID $I0E COLLECTED, DESCRS

SON AND VALUE OF PROPERTY TAKEN, LIST ADOITIONAL WITNEESES AND SUSP

EFAND SERIALNG MOHEL NG

’\Ae] et 43

45T DETE OF REPORT Y-
[ Gl

TOF2
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\,L..MMXCHAQL 3. CARONA, SHERIFF-CORONER

Page 89 Iltem #12

#sE ne. 06005538

SHFR]FF S DEPARTMENT ) o
COGUNTY

ALIFORNIA

REFPORT CONTINUAT

NARBAT

Ou Monday 1-9-06 at approximately 1010 hours, {was dispatched to 2
report of van at the Headlands Reserve construction site. 1 spoke the
for the develaper Headlands Reserve LLO, 7
is controversial and has been subjected to numerous acts of vandalism,

Rd regarding a
fconstruetion,
he Headlands Reserve project

Sometime between Friday 1-6-06/1800 1o Saturday 1-7-06/1 130, unknown suspects praffiti
am“u\ imately 100 feet of the perimeter chain-link fence and a restroom stall door, The suspects used white
Lo .

i Have e sight oolot phiotographs of the graffit. The Graffiti on the beach {encing read,
TH LIBERATION, tear down the fences, (ear dowa the wal

Spray

ST AR

by business card with the case number. T collecied and booked th
photogephs into evidence at the Sheni{ls Aliso Vigjo Stalion.

¢ eight printed

SRR /v uj)mm

CCC-16-CD-02
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TProrty [ ves [ we SANTA ANA, CALIFORNIA
i H

. . ats
1-Copies Tu. Dana Poing i ‘3

SHERIFF'S DEPARTMENT
ORANGE COUNTY

AEL S CARONA, SHERIFF-GORONER

°.C. 554 Vandulism
& WHERE COBETTER o B
Dang Strands Selva, Dana Point

TTME-ADGREES

T R

)i ¥aad§andskiieserve L

6. VICTIMS DCCUPRTION ™ Rars ™

TRRE T TR G

L

CRIMES AGAINST PROPERTY
N

ENTRY

T AT TREE OF GFPEREE ™=

ABLE FELONIES

C

RE GCCUPAITS AT TE OF CFFENSET

R RN TR E TR PROPERTY TAKEN "

MISD., SEX AND THEFTS

S OR GRUBURL ACTIENS By SUSPECTE)

LETE QN ALL PP

EHICLE USEDBY SUSFERTE) ™ Viam. MAKE BOGY

Uk,

COLOR, VT W AN BRI o5 HEH TDERTFY G &

]
\ B0, WATHESSTS RE RESIDENCE AUSINESS )’\UURE%~PHONE "
v Unknown BT T
e e | I N
®
o T
31 SUBPECT(S) (F ARRESTED, PAME, ADDRESS, AND BOOKING MUMBER)
B R -
&
VVVVVVVVVVVV NAME . ADDRESS SEX__ RAUE ooB T, W, HAREYES |
A2, DETALS OF OFFENSE: EVIREHCE COLLECTED, DESCRYTION AND VALUE OF PROPERTY TAKEN, LIST ADLITIONAL WITNESSES AND SUSPECTS
[ SURRTTTTTT T AR RE BRANE TTSERIAL O MCDEL N5 WISC DESERIPTION VALUE
i Details: On 10-7-05 at 1145 hours, T met with infnrmammat the Headlands development project site
: off Dana Strand road SEEEED . (1, of construction for the company. Sometime during the
previous night, an unknown suspect using white spray-paint wrote the fol lowing graffiti on the cutside of the
perimeter fence: “Values?”, “Fuck Greed” and “Fuck development™. The section of fence is directly adjacent
1o the public stairs leading to Strands beach,
said that due to the controversy over the project, the company is reporiing ol vandalism to
the site.

— . [ PR
-"3»3 INVESTIGATING OFFICERS REPORY 8Y 3. DATE OF REPORT 33, APF@V ~ ;/ 4 g
£ o R THassett #717 1o05 i N W\/%'»C///// ,;{;{Z«‘?z/
[ — o it : .
! PGl 1on 7 L
o
z

Item #12
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- -

1. Coples oint

To Dana

- Priority: ::} \’eo % N”»

ORIGINAL e

Item #12

o, 05-160143

SHERIFF'S DEPARTMENT
ORANGE COUNTY |

Za, Citation No,

SANTA ANA, CALIFORNIA

INITIAL CRIME REPORT

WHTER

COMBMITTED
23920 Selva Road, Dana Point CA

FORMANT

92629

03 / Unkniown

OATEFIME REPORTES o

See Be
13, CONTAC -
A FIEM NAME (¥ v L84 T e et
Headlands Reserve LLO 4742.0138
16 VICTIM'S OCCUPATION FACE SEX T YRR TR
Private Entity | Beachfront property
P CRINES AGAINSY PROPLETY THRIRES AGANST PEREONS
el Y8, POINT OF 22 WEAFPON DR
& Iy
5 Yy Unknown MEANS USED
o 19 EANS USED T — 23 VICTIMS RSV AT Tl GF DVFE
i | Blue and white spray paint
I METHOD USED 24 EXACT WOHDS T
ot Graffin
= [ WHERE W RE ORI RN AT Y IE o 257 FORTE OR METHBE TS 1
= N/A

. CAETE ONALL APPLICABLE

R RBTAREY RIY TAKEN T 27 TOTAUVALUE §T0LEN
51 To cause pumam nt damage : s
AW E 28 UNIGUE OR UNDSUAL ACTIS SUSPECTIS)
None o
Sy VENCIE TS YERR WAKE 80OV IVEE,
Unknown

32, DETALS OF OFFENSE: EVIDEN

C& COULRCTED, DESCRIFTION AND VALUE OF 512 CPERTY TAKE

50, WITHE S ESIDENCERUSINESS AUDRESS PHONE R
(1} Unknown B
R N
1] B8
R
(3} B
31 SUBPELT(S) (F ARRESTED, NAME, AUDRESS, AND BOTRNG 10 ARER] | BKG. NER,
(1) Usnknown N
- | BKG. NDR,
@)
| BKGHBR
(3) -
HAME AGOCRESS SEX BACE  oom HT. WI. HAIR  £YES

4 LIST ADDITIONAL WITHESSES AND BUSPECTS

QUAN, ARTICLE BRANT SERIAUNG, MODEL NG, MISC, DESCURTION VALUE
S RS TIEAT I CFFTERS REPCRY fé’?\u%ﬁ?’?(A}/L/
{ ‘omas De pum M Thom \? A
<
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R Dana Point nse ho, 05-160143
SHERIFF'S DEPARTM ENT e
. ORANGE COUNTY
‘{ . SANTA ANA, CALIFORNIA

o MICHAEL 8. CARONA, SHERIFF-CORONER

REPORT CONTINUATION
o e

e ——

On Monday, 08-15-05 at about 1525 hours, 1 was dispatched @ 4 vandalism report at the dead end of
Dana Strand at Selva Road. At the dead end of Dana Strand js » Bate which provides access to The
Headlands Wildlife Preserve. This preserve is about 30 acreg ofand and is curtently under consiruction for
anew housing community. This property.is enclosed by a 6 foot 141 green fence. We have taken soveral
vandalism reports in this area due to envirenmentalist groups not wanting the preserve to be developed,

Ispuke to the of Construction of the Headlands nd he led me
to the west fence of the property, This fence blocks the Headlands prog from the public beach, On about
40 feet of the fence there was gralfiti spray painted with blue and white paint, The graffit was spray painted
1n 3 sections. The first section on the far left had the letrers “RELEK” painted in block style writing. The
letters in this section were about SU2 feettall. The middle section had the words “Now we’re both ilegal™
spray painted on it. The letters in this scetion were about 3 feet @ll painted in cursive style writing. The far
right section had the letters “ALKA” painted in block style writing, The latiers in this gection were about 6
feet tall

Sid me. Sunday, 08-14-05 ar about 1230 hours, there WEre several construction workers
working at the Headlands and they told him the graffiti was not there at thay time,

1 gave SEIEIR business card with the case number on i1,
charge of investigating all vandalism as well as other crimes assoe
contacted Sheriff’s Identification who responded (o the s

T eontacted Investigator Kirby who is in
aled with the Headlands project. falso

cene and took photographs,

GATING OFE

Sy AHOMAS
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SUPPORTING DOCUMENT E

Page 93

HEADLANDS POUICE CALL AND POLICE REPORT SUMMARY

DATE TIME LOCATION DESCRIPTION CALL/REPORT
03/08/10 10:30 am Cove Road and Asst - Citizen Call
Green Lantern Assist
03/06/10 4:38 pm Green Lantern Suspicious Persons Call
and Circumstances
03/06/10 10:16 am Dana Strand Road Assist Outside Call
Agency
03/05/10 11:57 pm  Green Lantern Burglary Alarm Call
03/03/10 9:57 am Selva and Pacific Vandalism Police Report
- Coast Hwy
02/28/10 4:11 pm Dana Strand Road Assist Outside Call
- Agency
02/26/10 6:34 pm Green Lantern Burglary Alarm Call
02/25/10 1:37 am Scenic Drive and | Suspicious Vehicle Call
__ Cove Road
02/23/10 7:30 pm Scenic Drive and GB - general Call
Marguerile Ave hroadeast
02/23/10 12:18 pm Dana Strand and Traffic Stop Call
i Selva
. 02/20/10 1125 am Dana Strand Road | Vendalism Report Call
02/15/10 12:04 pm Green Lantern and Warrant Arrest call
. e _ Cove Road
02/19/10 747 am Green Lantern Keep the Peace Call
02/17/10 535 pm ' Green Lantern and Trespassing Call
Scenic Drive
02/16/10 7:25 pm Green Lantern N/A Call
02/15/10 10:48 pm Green Lantern Suspicious Persons Call
and Circumstances
02/15/10 2:33 pm Dana Strand Road Hit and Run Call
Parked Car Report
02/15/10 12:46 pm Dana Strand Road Disturbance call
02/15/10 1:52 am Cove Island Place Keep the Peace Call
02/13/10 4:42 pm Dana Point Harbor Vandalism in Call
Drive and Cove Progress
Road
02/12/10 10:00 pm Dana Strend Road | Vandalism Report Call
and Selva
02/12/10 5:36 pm Green Lantern and Trespassing Call
Paciiic Coast Hwy
02/10/10 8:38 am Dana Strand Road Municipal Code Call
Violations
G2;‘é8}1(§ 2:39 am Dana Point Harbor Traffic Stop Call
Drive and Cove
Road
02/06/10 11:51 am Dana Point Harbor | Suspicious Persons Call
Drive and Cove and circumsiances
Road
e

Item #12
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Page 94

Item #12

HEADLANDS POLICE CALL AND POLICE REPORT SUMMARY

——

DA [ TME T “iocation | bEsCRipTioN | _CALL/REPORT
;r 02/03/10 ‘ 2:22 pm Scenic Drive and | Trespassing 1 Call
s e | Margueriae |
; 02/02/10 ! 9:58 pm Dana Point or | Suspicious Vehicle f Call
; i Drive and Cove | 1
j 01/25/10 10:29 pm Dana Strand Road | Suspicious Person Call
I R R | _invede |
| 01/25/10 [ 9:51 pm Scenic Drive and I Suspicious Perspn | Call 1
L ‘ | Marguerita Ave | in Vehicle i |
I 01/23/10 Selva Road and Event -- Special Call
‘; R .| DanaStrand Road | Event
IS SelvaRoadand | Asst ~Citizen call
{ ] | | Dana Strand Road | Assist
01/17/10 7:44 am Dana Strand Road | Fwup - Follow up | Call
. _2nd Selva Road report
01/16/10 3:40 pm Dana Strand Road | Asst - Citizen Call
o o and Selva Road Assist
01/10/10 4:20 pm Cove and Green respassing; Police Report
o _tantern Resisting Arrest
G1/10/10 3:26 pm- Scenic Drive and | PTCK — Patrol Call
e Green Lantern Check N
01/04/10 354 pm Scenic Driveand | Iliegally Parked Calf
[ o ) ) Cove Drive ] Vehicle )
o 01/03/10 55;{}(}__ Bm Daria Strand Road Suspicious Vehicle Calt
01/03/10 250 pm Green Lantern and Trespassing Call
_ Scenic Drive
01/02/10 9:00 am Dana Strand Road Disturbance Call
Ol/Ol/le ) 1041 pm Scenic Drive frespassing Call
12/29/03 9:09 pm Dana Strand Road | Suspicious Persan Call
_ __in Vehicle
’ 12/29/09 T 203 pm " Scenic Drive and SU§QECEQUS Persan Call
i Marguerita Ave and Circumstances
) “"“12/18/09 » N/A N/A Vandalism {broken Police report
) window at gate)
>12/15/09 4:44 pm Scenic Drive Burglary Alarny Call
i Residence
12/13/09 8:29am Scenic Driveand | Traffic Accident Call
Green Lantern
12/13/09 8:28am Scenic Drive Medical Aid Call
{relating to
accigent}
11/30/09 9:16 am. Dana Strand Road | Abandoned Call
R Vehicle i
11/22/09 1:22 am Dana Strand and Traffic Stop Call
Selva Road B
’’’’ 11/06/09 7:55 am Dana Strand and | Traffic Stop call

2846/622390.0031
HI7$382.01 803/16/10
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HEADLANDS POLICE CALL AND POLICE REPORT SUMMARY

L DATE | TIME | iocATIoN | __DESCRIPTION | CALL/REPORT
' B R Selva Road ; T ] T
i i 2:45 pm Cove Drive and | Suspicious Vehicle ] Call
L S Scenic Drive | | _
_ 4:14 am Cove Driveand | Drunk Driving {car | Call
I ScenicDrive | overdiffy |
12:08 am Dana Strand and | Suspicious Person | Call
I N ," _ Selve Road I and circumstances |
L 10/10/09 | "924am | Danm Strand Road | Disturbance call
I 10/09/09 5:44 pm Dana Strand and N/A Call
I | seteRoad |
i 10/07/09 416 pm Green Lantern and Misdemeanor Call
! Cove Drive Narcotics
R N | Vioiations (3 cited) ]
10/04/08 9:23 am Dana Strand Road ! Suspicious persons | Cali i
L o N o and circumstances
10/02/09 11:01 pm Dana Strand Road Asst - Citizen Call
S S R - Assist
. be/18/09 1:08 pm Dana Strand Road Petty Theft Call
09/17/09 1:36am _i Dana Strand Road Disturbance Call
08/09/09 12:09 pm Dana Strand and Burglary Call
,,,,,,,,,,,,,, , _ Selva Road
08/30/09 6:58 pm Dana Strands N/A Call
N N Parking Lot o
FFFFF 08{30,{09 5:09 pm i Dana Strand Road Disturbance Calf
08/30/0% 10:06 am Dana Strand Road Suspicious person Call
1 ) and clrcumstances i
08/28/08 545 pm Dana Strand and ) Trespassing, Police report
Selva Road vandalism, and
''''' o resisting arrest
i 08/28/09 1:16@5} ) D'anavf;trand and Follow up report Call
§ - Selva Road -
08/28/09 714 am Dana Strand and Trespassing Call
) ) _ SelvaRoad _ | .
08/25/0% 7:42 am Dana Strand and Foot patrol Call
o _ Marguerita
] 08/23/09 3:57 pm ‘Dana Strand and N/A call
i ) ] Selva Road
1 08/18/09 3:53 pm Dana Strand Road ) N/A Call
08/18/09 6:30 pm ~ 6:00 am Dana Strands Road Vandalism Police report
{graffiti)
08/17/09 1:03 pm “Dana Strand Road information Call
reguest
08/16/09 2:56 pm Dana Strand Road | Disturbance | Call
08/15/09 120 am B Dana Strand and Misdemeanor Call
Selva Road 1 Narcotics Vielation
0'8/}4/59 - 9'34 am Dé:ﬁa Strand Road Asst ~— Citizen Calt

2346/022380-0031
107518201 503/16/10
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HEADLANDS POLICE CALL AND POLICE REPORT SUMMARY

DESCRIPTION CALL/REPORT |
! Assist
| Disturbance ~ | Call
t' Mechanical | N
| Trespassing Call
| SelvaRoad ,,
. 07/30/09 T gsapm | Dana Strand Road NA Call
(. 0728/ | N Stenic Drive Firework Violation Call
07/24/09 _Dana Strand Road | Vandalism Report Call .
L 07/22/05 | g3spm | Dana Strand Road | Brunk in Public _ call
i 07722700 Dana Strand and | Suspicious person Call
b L | SelvaRoad in vehicle
| G7/22/09 12:00pm - 1.00 Headlands Vandalism | Police report
pm Reserve (PCH and {graffiti) i 1
[ I Selva Road) . |
07/20/09 2:08 am Dana Strand Road | Suspicious person Call
T S S | and cireumstances
07/18/0% 233 am Dana Strand and Trespassing Call
— __SelvaRoad
07/17/09 5:17 pm Dana Strand Road Disturbance Call
07/10/09 $:21 pm Dana Strand and Trespassing % Call
I __Selva Road _
| 07/10/09 5:26 pm Dana Strand and Trespassing Call
e R Selve Roa
07/04/09 1:28 pm Dana Strand and Suspicious person Call
N | __Selva Road and circumstances
06/29/09 3:48 pm Dana Strand and Trespassing | Call |
N Selva Road o |
06/28/09 11:30 pm Dana Strand and | Suspicious person Call |
i Selva Road and circumstances
L 06/28/09 2:27 pm Marguerita Ave lllegally Parked call
N ) and Scenic Drive __Vehicle
06/26/09 1007 pm Dana Strand and Suspicious persan Call
N Selva Road and circumstances
yyyyyy 06/15/09 1(‘}%55 pm Dana Strand Road Foot patrol Call
06/15/0% 8:04 pm i Dana Strand Road | Vandalism Repaort Call
06/15/09 12:24pm Marguerita Ave Disturbance Call
e N and Scenic Drive I
0§@sz9 11:09am Dana Strand Road Battery Call
06/11/09 2:5§'pm *I-Margueriféw}\ve Suspicious Person Call
i and Scenic Drive | and Circumstances
06/06/09 | &58am | Dana StrandRoad | Disturbance call
J 56/02/09“ 101 pm- o Scenic Drive | Suspicious Person | Cali
R o B in Vehicle
06/02/09 10:28pm | Dana Strand Road | Disturbance call
AUtG Involved
T 05/26}’6er - 5:54 pm Marguerita Ave Suspicious Person Call

2348/022390-0031
MIIBI82.01 aU3/ 16710
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HEADLANDS POUCE CALL AND POLICE REPORT SUMMARY

L bare 1
f ic
]:! 05/26/09 Dana Strand and | *Uega!iy parked l Y
e o T oochaRoad | wvehide | |
‘ 05/24/09 { 1:20pm T Dana Strand and . Trespassing -‘fr call
e L | Selahoad | ]
i 05/20/09 T 9:00 am ‘ Dana Strand Road f Suspec ious Person Call |
SR R | _invehice | -
| 05/14/09 | 5:32 pm [ Ocean Front Lane i N/A | T call
| | ; and Dana Strand : | f
Ty e e I f S ——
05/01/09 i 913 am | Vandalism Rep art t f
TG T imaea— peReed | "
: | Dana Strand and | vanda lism report 5 CCall f
| — | SebaRoad | 0 ‘
04/22/09 l'9:0 00 pm - 5:00 am | Dana Strang and | Grand theft, *, Police report T
FFFFF 04j23/09 | ) __ SelvaRoad | vandalism | e }
! 04/18/05 | Dana Strand and i Traffic acci ident - ; Call; palice 1 report &
L . e S8aRo2d | noninjury | |
- ”‘(_)3[3?/09 U j Dane Strand chd ] Trespassmg . | . Can 5
f 04/18/09 | Dana Strand Road i il lilegally Parked ‘ Call :
S e o Vehide ]
| 04/12/09 | | Dana Strand Road | Suspicious person T Call I
b L e @nd circumstances | I
| 04/10/09 f f Marguerita Ave Sus;} icious Person | 1
I e | and Scenic Drive | and Circumstances | |
I 04f06/09,, N _; an Stm"“ Road__r _ Disturbance l o Lan ]
04/05/09 | ! Dana Strand and | Vehidle Code | Call |
b e Road | violation | ]
f 04/05/09 { 12:3%pm | Dana Strand and J Hitand run parked i Call |
R N | SelaRoad | car | S
| 03/31/08 i 1:20 am i Dana Strand and | Traffic stop | Call |
b [ | SclvaRoad | 5 *
| 03/23/09 i 11:30 am | Dana Strand Road J Suspicious person ! Call
| i | ' and circumstances | o o
Lo T e 1 shorsi orive | N/A 1 call
| and Dana Strand | |
i | | H
ooy I Welfare check cail
{}3/08/(}9 A | Trespassing Call
ir 03/’07/()5) o I Trespassing I call
| 03707709 | " Dana Strand and } Assist -~ Outside | Call
L | selvaRoad | agency |
; 9:21 pm Dana Strand and l Traffic stop Cali !
| i Selva Road ! N
758 am Dana Strand and | Vandalism report Call
Selva Road y ] |
5.
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HEADLANDS poLICE CALL AND poLICE REPORT SumMmany

e TIME 4 LOCAT ION
i 11:38 pm I Dana Strand and
i Selva Road
; j Marguenta Ave
B e and SCQH’L Drive
02/28/03 | 12:55 am Scenic Drive and |
b e f_ L ! Margwreta Ave
02/19/09 i 533pm Dana Stmnd and
02/14/03 [ oG 560, am Dana Strand and |
02/12/09 { Selva Road

B B

ke
|
i

I Descmpr 1ON

Ialit

; Sukmmous person i Call

| _invenice _

Pm< Patrol | Call
aCheck

i Suspscsous Persen

i
i
i

f

in V@hid

ndecent exposure

M\)’Er;ﬁ;figr;{*ﬁ r Pohce report

{restrooms ang
F’ !oce report

 Police report

Poi ce report o
Pohce report

Vandafism
{ graff: tt)

T CALL/REPORT ]

—
i
z
!

2
{
-
|
{

]

!

1075182 01 303/26/10

|
e e f S _.: - M.,..._,!_....
| 03/30/07 - | 9:00 am- 4:06 am { Dana Stran | Vandahsm ;
VY GofooSeeRoad | (graffivy | -
P 03/15/07 - | 8:00 pm = 7:00 am | Dana Strand Road ! Vandafism | police report |
0316007 | B L -
i Gz/22/07 - i 5:00 pm -12:00 | Dana Strand Road | Vandali ism | Police rfzpart ’
| 0272307 | pm S _ leeaffiy .
I 1/03/06 - O(}me 8:00 am T Seiva Road f Vandalism “ Police T mpart ;
i | : ] (grafi;p)’ o ]
! T 6005?!{~?13d T " Selva Road 7 a Vandahsm | ~ police report }
| _oyoros | am | e lgraffit) | —
- 10/06/0&3 ] I\T,/Aw [ Selva Road Q Vandai};m | Police report I
| 10/07/05 | N N
:W_ 08/13;535" T NA T Selva Road r Vandalism | Police report i
| L (grafini) |
S S A

2RAGS022390-01531 ,6.
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SUPPORTING DOCUMENT F
Central Accessway Beach Gate

North Strand Access and Funicular Station
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South Strand Switchback Trail
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SUPPORTING DOCUMENT G

GENERAL PLAN AMENDMENT
GPA: 01-02

and

LOCAL COASTAL PROGRAM AMENDMENT
LCPA: 01-02

September 22, 2004

Clarifications Added

Note: LCPA: 01-02 consists only of the following elements of the General Plan: Land
Use Element, Urban Design Element, and Conservation and Open Space Element.

Page 1
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HEADLANDS DEVELOPMENT AND CONSERVATION PLAN
4.0 Development Guidelines

TABLE 4.5.4
STRAND VISTA PARK/PUBLIC ACCESS (8.9 ACRES)
PUBLIC ACCESS PROGRAM GUIDELINES

//\\f?

. /
C-
=X

L. Public and coastal access shall be established by a series of public trails and
overlooks west of the existing County parking lot, connecting to the Public Trail
system and Strand Beach as established in the HDCP

2. The public trails and overlooks in the Strand Vista Park shall be open to the public
year-round. The City will determine hours of operation,

3. The view overlooks shall provide seating, interpretive signage, public art, or other
relevant information as determined by the City,

4. The Strand Vista Park shall include active recreation uses that complement the
public trail and overlooks, such as landscaped seating areas, picnic facilities, kiosks,
and other amenities that may be appropriate for coastal viewing and related public
activities.

5. The Strand Vista Park shall include five vertical public beach access pathways—
South Strand Beach Access, Mid-Strand Vista Park Access, Central Strand Beach
Access, North Strand Beach Access, and if gates, guardhouses, barriers or other
development designed to regulate or restrict public access are approved for Planning
Area 2, a public funicular (inclined elevator). Lateral coastal access shall be
provided along the top or landward of the shoreline protective device seaward of the
Strand residential development.

6. The Strand Vista Park proposes two public visitor recreation facilitios ( restroom and

shower facilities) to be constructed by the Landowner/Developer as part of the North
and South Strand Beach Access, just above Strand Beach,

7. Parking shall be accommodated in the adjacent County public parking lot and on
Selva Road.

8. Appropriate signage identifying the location of public coastal accessways will be
displayed in conspicuous locations.

453
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SUPPORTING DOCUMENT H
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Sign Displaying Unpermitted Hours at Central Strand Beach Access

Unpermitted Gate at Mid Strand Beach Access
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CITY OF DANA POINT

RECEIVED

South Coust Region

November 5, 2009
: NOV 9 2009

Karl Schwing, Supervisor CALFORNIA
California Coastal Commission CQASTAL COMMISSION
200 Oceangate, Suite 1000

Long Beach, Ca 90802-4302

Re: Dana Point Headlands
Local CDP 04-23
Response to Commission Staff Letter of October 20, 2009

Dear Mr. Schwing:

The City is in receipt of the above referenced letter, wherein the California Coastal
Commission (“CCC") staff raises concems regarding the recently completed public
improvements for the Headlands project. The City of Dana Point ("City”) has reviewed
the issues raised and, in general, finds that your concerns are not based on a complete
and thorough analysis of the physical characteristics of the site, nor the actual
conditions and terms of the underlying Local Coastal Program 01-02 (“LCP”) and
Coastal Development Permit 04-23 ("CDP"). Our response to the specific issues is
found below, formatted in the same order as referenced in your letter. Your letter also
makes several reference to requirements of the Coastal Act, however, foliowing the
certification of the LCP, the standard of review for the Headlands project has been the
certified LCP and not the Coastal Act.

1. Obstruction of Public Views along the North Strand Beach Access
Stairs and the southerly end of Strand Vista Park.
Your letter states that vegetation (i.e., project iandscaping) has created the
“obstruction” of public views from the North Strand Beach Access Stairs and
the southern end of the Strand Vista Park, or as you put it. “The vegetation
currently planted along these areas creates a ‘no view' condition.” As the
attached photographs demonstrate, extensive ocean views {even white water
views) are available from both the North Strand Access Stairs and the
southerly end of Strand Vista Park in the exact areas you are describing (see
Exhibit 1). Ocean views will remain from these locations even after the
landscaping matures. Hence, you conclusion that a “no view condition™ exists
is inaccurate. ‘

More importantly, the suggestion that these specific areas were intended to
provide specific public views of the ocean and the Headiands, to the west and
the south, is inconsistent with the certified LCP. As noted in LCP Figure

COMMUNITY DEVELOPMENT DEPARTMENT

CCC-16-CD-02
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Karl Schwing, Supervisor
November 5, 2008

Page 2

analysis.

4.5.3, Coastal View Opportunities, these areas were designated as having
“Intermittent” view conditions. Apparently, your definition of intermittent is at
odds with common standards. For example, the 2009 Merriam-Webster
Dictionary defines intermittent as: “Coming and going at intervals: not
continuous,” the synonym given is “occasional.” The 2008 American Heritage
Dictionary defines intermittent as “Stopping and starting at intervals.” Thus
the LCP clearly anticipated that in those areas identified as “intermittent”
coastal views would not be continuous and, in fact, may not occur at all in
certain portions. The fact, as confirmed in Exhibit 1, that numerous ocean
views do occur in these areas contradicts your “no view” v. “intermittent” view

The LCP Figure 4.5.3 also provides an anticipated “Direction of View” for the
view opportunities depicted through the use of arrows. This is particularly
relevant to areas where “intermittent” views are identified. The requisite
arrows as found in Figure 4.5.3 clearly indicate that the views you are
claiming, i.e., views of the Headlands, were never intended or required in the
referenced areas. For the North Strand Beach Access, the direction of view
is west, straight out and parallel to the stairway. No direction of view is shown
on Figure 4.5.3 to occur towards the Headlands project or the Headland
landform as you allege in your letter, which is to the south. The views to the
south in this area were always limited due to the proposed landscaping and
height of the homes in the project. ironically, the views in this area truly
exceed those required by the LCP because the neighboring community,
Niguel Shores, chose to have us remove the vegetation that blocked the
ocean views to the north. Hence, this area actually contains significantly
more public ocean views than the LCP required.

The exact same condition exists at the southern end of Strand Vista Park. No
view or direction arrows are shown for this area of the Strand Vista Park, and

_in particular, no_arrows designate views to the west or the south as they do

-

along the rest of the Park. Rather, the entire southern section is designated

as providing “intermittent” views, which it clearly does as illustrated in the
above referenced Exhibit 1, where ocean views occur to the north. View
blockage to the west and the south was anticipated and authorized in the
LCP. Again, the reason is that the homes, which have a 28 height in this
area, will completely obscure the ocean and the Headlands landform, hence
no public views to the west or south will ultimately exist.

Hence, a close examination of the facts and underlying approvals, including
the attached photographs, reveals that the coastal views afforded from the
North Strand Beach Access and the southern end of the Strand Vista Park
exceed the requirements in the LCP. Therefore, the City does not agree with
your conclusion that the existing conditions are inconsistent with or in
violation of the LCP.

CCC-16-CD-02
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Karl Schwing, Supervisor
November 5, 2009
Page 3

2. Gates and Hours of Operation at the Entryway to the Mid-Strand, Central
Strand and South Strand Beach Accessways.
Your letter raises several concerns regarding the posted public access hours
for the Mid-Strand, Central Strand and South Strand Beach Accessways. To
clarify matters, the City has established the hours of operation for these public
facilities as explicitly authorized by the LCP. Please see LCP Table 4.5.4,
Strand Vista Park/Public Access, Public Access Program Guidefines. item 2
from the referenced Table 4.5.4 requires the City to make sure that the
Accessways are “open to the public year-round” and further requires that the
“City will determine hours of operation.” Hence, the LCP clearly and properly
gives the right and places the responsibility upon the City to administer the
public access program, since the City is the agency that is going to ultimately
own, maintain, police, and assume liability for these facilities. To suggest that
the City now needs a separate Coastal Development Permit to determine the
hours of operation for the parks and public trails is in direct conflict with the
certified LCP, which solely authorizes the City to determine the hours, and the
approved CDP that authorizes the construction of the parks and trails.

In determining the hours of operations, the City has reviewed and considered
a number of public health, safety and welfare factors to create a
comprehensive program. Two of the public trails, the South Strand Beach
Access and the North Strand Beach Access are open year round from sunrise
to sunset and from sunrise to 12:00 pm, respectively. Therefore, your
observations that the public is being restricted from the beach to a “greater
degree than anticipated or allowed in the policies of the LCP" are without
merit. Exactly what “anticipated” hours are you referencing? The LCP, other
than giving the City the specific authorization to set the hours, makes no
reference to any hours of operation for the parks and public trails. The
Mid-Strand and Central Strand Beach Access, given that they are located
within a residential community which potentially creates significant safety
issues, are open year round from 8:00 am to 5:00 pm in the winter and from
8:00 am to 7:00 pm in the summer.

Your letter also incorrectly alleges that by not allowing 24 hour pubiic beach
access the City has violated the LCP. This comment makes no sense, as it is
an established legal right that local agencies routinely limit public beach
access via public frails as the potential for crime and criminal activities, as
well as public accidents both at the beach and on the trails, goes up
exponentially after daylight hours. This is why virtually every city and county
in the state of California places restrictions on coastal access.

Your letter also takes issue with the gates that were built in conjunction with
the Mid-Strand and Central Strand Access paths. These gates are intended
to restrict access during non-operating hours. As such, to clarify the inter& Y€ 16-CD-02
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Karl Schwing, Supervisor
November 5, 2009

Page 4

will have the developer install a feature that requires that the gates remain in
an open position during operating hours. However, without the gates o serve
as controls for access, hours of operation would be meaningless. This is an
important feature for the City and its citizens. Unfortunately, as a beach
community, the City and the Headlands site in particular attract some visitors
who have little respect for public safety or private property. Over the past
several years there have been dozens of instances of vandalism, trespassing,
theft, etc. and threats of violence from individuals and groups in regard to the
Headlands property. A number of these incidents required police reports, and
have occurred as recently as last week. Several of these incidents have
involved felonies. It is extremely important that the City have the tools to
properly protect its citizens, their safety and welfare, as well as their property.
This can be done in a way that also provides public coastal access.

Thus, the public will have several coastal and tidelands access options
available throughout the Headlands project (six counting the funicular and the
revetment path). The above described City regulations for coastal access are
based on. clear legal precedents established throughout the State. In fact, the
State of California itself sets hours restricting use of State beaches, adjoining
parking lots and related facilities, and uses gates and similar structures where
required to enforce its regulations. Conspicuously missing from your letter
was any acknowledgement that each of the beach access entry signs,
besides noting the hours of operation, included two inch bold lettering
announcing “Coastal Access.” Such signage was designed to openly invite
public access, while informing the public that the City has set the hours of
operation in a manner that enhances the public health, safety and welfare.

. Public Coastal Access Signage in Planning Area 2.

The City agrees with your observation that additional signage is necessary to
clearly depict the public beach access within Planning Area 2. As such, we
will require the developer to provide the appropriate Beach Access directional
signage. A photograph of such sign is included as Exhibit 2.

You go on to state that public access “may not be restricted” within Planning
Area 2, but this allegation misinterprets the LCP and is contradicted by the
underlying facts. The section of the LCP that you reference was intended to
define the relationship between the gates that restrict public vehicles and the
funicular. Planning Area 2 consists entirely of private property, including the
streets, except that the City retains a public easement on the sidewalk for
public beach access. The easement obviously runs over that portion of the
streets that connect the sidewalk. Nothing in the LCP authorizes the public to
trespass on private property. Moreover, there is no reason for the public to
go outside of any areas that are not specifically designated for public use, as
none of these areas provide beach access. Thus, the signs that inform the
public of this restriction are proper and consistent with the LCP.

CCC-16-CD-02
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Karl Schwing, Supervisar
November 5, 2009
Page 5

4. Screen Wall at the L.ower Restroom at the North Strand Stairs.

The letter alleges that the North Strand stairs screen wall next to the showers
results in “coastal view” blockage and that vegetation would be a preferable
screen. Please see the response provided above in item No. 1. Public views
to the south from this location are not required in the LCP. Expansive
coastal views to the west and north do occur from this location and will
remain. The wall creates an appropriate buffer between the adjoining
residential uses and the public shower area. Unlike vegetation alone, the wall
will also help attenuate noise and light. Moreover, similar to the conditions in
the southern end of the Strand Vista Park, the residential homes directly
behind this area will completely obscure ali views. Prior to the construction of
the wall, the City had the developer’s surveyor install story poles and a string
line to demonstrate the building envelope of the home on the adjoining lot
(see attached Exhibit 3). The allowable height of the home, at 28 feet,
exceeds the height of the existing wall by over a foot.

As detailed above, the vast majority of the public amenities and improvements for the
Headlands project have been implemented in full conformance with the LCP
requirements. [n the couple of instances where CCC staff has requested additional
clarity, the City will make the requested changes as noted above. However, the City
does not agree with the basic premise of the CCC staff letter when it suggests that
violations of the LCP have occurred, and that amendments to the LCP or the CDP may
be required. As the above response clearly details, these allegations cannot be
supported by the underlying facts and permits. Please call if you have any further
questions related to these matters.

Sincerely,

Kyle Butterwick
Director of Community Development

Enclosures

cc.  Doug Chotkevys, City Manager
Patrick Munoz, City Attorney
Brad Fowler, Director of Public Works & Engineering Services
Sanford Edward, Headlands Development LLC
Andrew Willis, California Coastal Commission
Teresa Henry, California Coastal Commission
Sherilyn Sarb, California Coastal Commission
Chris Pederson, California Coastal Commission
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STATE OF CALIFORNIA - NATURAL RESOURCES AGENCY ARNOLD SCHWARZENEGGER, Governor

CALIFORNIA COASTAL COMMISSION

South Coast Area Office

200 Oceangate, Suite 1000
Long Beach, CA 90802-4302
(562) 590-5071

NOTICE OF VIOLATION OF THE CALIFORNIA COASTAL ACT

November 20, 2009

Kyle Butterwick

Community Development Director
City of Dana Paint

33282 Goliden Lantern

Dana Point, CA 92629

Violation File Number: V-5-09-026

Property location: Dana Point Headlands - Strand Beach accessways
City of Dana Point, County of Orange

Unpermitted Development: Placement of gates and signs restricting public beach
access; establishment of “hours of operation” limiting
public beach access.

Dear Mr. Butterwick:

| am in receipt of your letter dated November 5, 2009 in response to Karl Schwing’s
October 20, 2009 letter. | am writing to address the issue of the gates, signs, and
establishment of hours of operation of the accessways discussed in the two above-
mentioned letters.

As detailed in Mr. Schwing'’s letter, our staff has confirmed that the placement of gates
and signage has occurred on property owned by the City of Dana Point at the Mid-
strand and Central Strand Beach Accessways and that signage has been placed at the
South Strand Beach Access. The subject gates and signs (the signs establish “hours of
operation”) restrict public access to the beach at these locations which are located
within the Coastal Zone and the City’s Coastal Overlay (CO) District.

Pursuant to Section 9.27.010 of the City of Dana Point Zoning Code (Title 9), a coastal
development permit, subject to the standards of the specific zoning designation, is
required for all “development” within the Coastal Overlay District. “Development” is
defined in Section 9.75.040 of the City's zoning code as:

Development, Coastal — the placement or erection, on land, in or under water, of any solid

material_or structure; discharge or disposal of any dredged material or of any gaseous,

liquid, solid, or thermal waste; grading, removing, dredging, mining, or extraction of any
CCC-16-CD-02
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materials; change in the density or intensity of use of land, including, but not limited to,
subdivision pursuant to the Subdivision Map Act (commencing with Section 66410 of the
Government Code), and any other division of land, including lot splits, except where the
land division is brought about in connection with the purchase of such land by a public
agency for public recreational use; change in the intensity of use of water, or of access
thereto, construction, reconstruction, demolition, or alteration of the size of any structure;
including any facility of any private, public, or municipal utility; and the removal of
harvesting of major vegetation other than for agricultural purposes, kefp harvesting, and
timber operations which are in accordance with a timber harvesting plan submitted
pursuant to the provision of the Z’berg-Nejedly Forest Practice Act of 1973 (commencing
with Section 4511). As used in this section, “structure” includes, but is not limited to, any
building, road, pipe, flume, conduit, siphon, aqueduct, telephone line, and electrical power
transmission and distribution line. (emphasis added)

The above-mentioned gates and signs which limit or restrict public beach access are: 1)
located within the CO District; 2) are not authorized by Coastal Development Permit
(“CDP") No. 04-23 (or any other coastal development permit) and; 3) are not exempt.

Therefore, they constitute development under the Coastal Act' and the City's local

coastal program (“LCP”) and require a coastal development permit or an amendment to
CDP No. 04-23. Any development activity conducted in the Coastal Zone/CO District
without a valid coastal development permit which requires a permit, as does this activity,
constitutes a violation of the Coastal Act and the City’'s LCP.

In addition, Section 9.27.030 of the City’s zoning code states:

In addition to the development standards for the base zoning districts described in Chapters
9.09-9.25, the following standards apply to all applicable projects within the CO District.

{a) Coastal Access.

(1} The purpose of this section is to achieve the basic state goals of maximizing
public access to the coast and public recreational opportunities, as set forth in the
California Coastal Act; to implement the public access and recreation policies of
Chapter 3 of the Coastal Act; and to implement the certified land use plan of the
Local Coastal Program which Is required by Section 30500(a) of the Coastal Act to
include a specific public access component. In achieving these purposes, the
provisions of this subsection shall be given the most liberal construction possible
so that public access to the navigable waters shall always be provided and
protected consistent with the goals, objectives and policies of the California
Coastal Act and Article X, Section 4, of the California Constitution.

In your letter to Mr. Schwing, you assert that the City's LCP authorizes the City to
determine hours of operation. Just to clarify, the LCP identifies standards by which to
review a request for a permit, and is not a permit itself. In fact, the City's LCP requires a
coastal development permit for all development within the CO District. Therefore, a
coastal development permit is required in order to authorize the development at issue

here.

! The Coastal Act is codified in sections 30,000 to 30,900 of the California Public Resources Code. All
further section references are to that code, and thus, to the Coastal Act, unless otherwise indicated.

CCC-16-CD-02
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In addition, the presence of language in the LCP indicating that the City may determine
hours of operation does not aiso imply that the City may erect gates to enforce those
hours - the City of Dana Point has numerous parks with hours of operation that are not
gated -, nor does it somehow exempt such development from the application of Coastal
Act and LCP policies, including those pertaining to public access, and the concomitant
permit requirements. In fact, as described further below, the construction of gates to
obstruct pedestrians from public accessways in the subject locations is expressly
prohibited in the City’'s LCP.

You also state that you have set the hours of operation at 8:00 am to 5/7:00 pm
(depending on the season) because the presence of public accessways in a residential
community creates significant safety issues. The mere presence of a public accessway
in a residential neighborhood is not a public safety issue. As you are no doubt aware,
there are many such accessways in residential neighborhoods along the California
coast that present no more of a safety issue than accessways located in non-residential
areas. If free of view obstructing vegetation, the accessways are accessible to
monitoring from multiple vantage points during daylight hours, and if adequately lit, at all
hours. In addition, the hours you have set - which don’t even include ali daylight hours -
are much more restrictive than the hours the City uses at other City-owned facilities. Nor
are the hours consistent with public access policies of the Headlands Development and
Conservation Plan, including Section 4.4, which specifies that trails will maximize public
coastal access.

Therefore, in order to resolve this violation and reduce the possibility of further
enforcement action by the Coastal Commission, we ask that you remove the above-
mentioned gates and signs. If, at a later date you wish for gates and/or signs to be
installed that restrict public access, you would first need to obtain authorization for them
through issuance of a coastal development permit {or by amending CDP No. 04-23). If
you choose to authorize the gates and signs through the coastal development
permitting process, an amendment to the City’'s LCP will also be required as Section
3.4.A6 of the Headlands Deveiopment and Conservation Plan {part of the City’s
certified LCP) expressly prohibits gates or other development that restrict public
pedestrian and bicycle access. As Mr. Schwing advised you in his ietter, because the
gates and signs appear to be inconsistent with the public access policies of the Coastal
Act and the City’s LCP, it is not likely that Commission staff would recommend approval
of the subject gates, signs, and hours of operation by the Coastal Commission {which
would review the issue in an LCP amendment and/or likely hear the matter on appeal)
as currently configured and/or proposed. We would therefore prefer to work with you to
address the situation in a way which is consistent with the LCP and Coastal Act.

Please note that Mr. Schwing raised some additional issues in his letter regarding view
obstruction and there are other ongoing issues that have been previously identified
relative to sensitive habitat clearance elsewhere on the site. That is not the subject of
this letter, but resolution of those issues remains important. We urge you to continue to
work with staff to resolve those issues and appreciate your cooperation.

While we remain confident that this matter can be resolved amicably and strongly prefer
to do so, please be advised that Public Resources Code Section 30810(a)(3) authorize$-cc_16-cp-02
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the Commission to issue a cease and desist order to enforce any requirement of a
certified LCP if the local government is a party to the violation (as in this instance where
the City owns the property upon which the Coastal Act violation is located and operates
the subject gated accessways). Please contact me by December 7, 2009 regarding
how the City intends to resolve this matter.

Thank you for your attention to this matter. If you have any questions regarding this
letter or the pending enforcement case, please feel free to contact me at (562) 590-
5071. We look forward to speaking with you and resolving this matter in the near future.

Sincerely,

C_—

Andrew Willis
District Enforcement Analyst

cC:  Sherilyn Sarb, Deputy Director, CCC
Lisa Haage, Chisf of Enforcement, CCC
Karl Schwing, Orange County Planning Supervisor, CCC
Alex Helperin, Staff Counssl, CCC
Teresa Henry, District Manager, CCC
N. Patrick Veesart, Enforcement Supervisor, CCC
Christopher Pederson, Deputy Chief Counsel, CCC
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Rutan & Tucker, LLP
attorneys at law

RUTAN & TUCKER, LLP

A. Patrick Mufioz (State Bar No. 143901)
pmunoz@rutan.com e
John A. Ramirez (State Bar No. 184151) . JUN o 4
jramirez@rutan.com : 0 2’
Jennifer Farrell (State Bar No.251307) =
jfarrell@rutan.com . By: R LnDSEY. (i
611 Anton Boulevard, Fourteenth Floor ' i
Costa Mesa, California 92626-1931
Telephone: 714-641-5100
Facsimile: 714-546-9035

Attorneys for Petitioner and Plaintiff
CITY OF DANA POINT, a California Municipal

Corporation
SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF SAN DIEGO |
CENTRAL DIVISION-
CITY OF DANA POINT, a Cahforma Case No. 37-2010-00099827-CU-WM-CTL
Municipal Corporation, - Cogxglg%l;%e)lted with Case No. 37-2010-

Petitioner and Plaintiff,
Vs. v Judge: Joan M. Lewis, Dept. C-65

CALIFORNIA COASTAL COMMISSION, a
California public agency, and DOES 1 through [PR@?@S‘EB] JUDGMENT REGARDING

5, inclusive, THE PETITION FOR WRIT OF MANDATE
: : : . AND COMPLAINT FOR DECLARATORY
Respondent and Defendant. AND INJUNCTIVE RELIEF FILED BY

: L THE CITY OF DANA POINT AGAINST
HEADLANDS RESERVE LLC, a Delaware THE CALIFORNIA COASTAL

Limited Liability Company, and DOES 6 COMMISSION
through 10, inclusive, .
Trial Date: April 28, 2011
Real Parties in Interest.
SURFRIDER FOUNDATION
Petitioner and Plaintiff,
Vvs.

CITY OF DANA POINT; a Municipal

Corporation,
Respondent and Defendant.
HEADLANDS RESERVE LLC, a Delaware -
Limited Liability Company,
Real Party in Interest.
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Rutan & Tucker, LLP
afforneys at law

[PROPOSED] JUDGMENT

Petitioner and Plaintiff City of Dana Point’s (“Petitioner”) Petition for Writ of Mandate
and Complaint for Declaratory and Injunctive Relief (“Petition and Complaint’) came before this
Court for hearing at 1:30 p.m., April 28, 2011. City Attorney A. Patrick Mufioz, John A. Ramirez
and Jennifer Farrell appeared on behalf of City. Attorney George M. Soneff apbeared on behalf of
Héadlands Reserve LLC, which is named in the action as the Real Party in Interest (“Real Party™).
Attorney J ameé Jordan Patterson, Supervising Deputy Attorney General, appeared on behalf of the
California Coastal Commission t“Respondent”), Respondent and Defendant in the above action.

Petitioner’s Petition and Complaint was origAinally' filed in Orange Couhty Superior Court
and désignated as Orange County Superior Court Case Number 30-2010-00374874 (defined above
as “Petition and Complaint” and now alternatively as “City Petition™). Thereafter, the Surfrider
Foundatioﬁ filed a separafe action against Petitioner, which was désignated as Orange County
Superior Court Case Number 30-2010-00381725 (“Surfrider Petition”). The City Petition and the
Surfrider Petition were theﬁ consolidated and transferred to the San Diego Superior Court and
designated as San Diegb Superior Court Case Number 37-2010-00099827-CU-WM-CTL. This
Judgment pertains oniy to the City Petition and not to the Surfrider Petition.

The Court, havipg read and considered the moving papers, the opposition papers and the
reply papers; the Administrative Record prepared by the California Coastal Commission; and
having heard and considered all oral argument provided at the hearing held on this matter; and
good cause appearing therefor, finds é.ﬁd determines as follows: ‘

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that the California Coastal
Commission’s actions taken on May 13, 2010.(1) determnmg that City Ordinance No. 10- 05
(“Nuisance Abatement Ordlnance "), an urgency ordinance adopted by the City Council of the Clty
of Dana Point, raised a substantial issue under the Coastal Act, and (ii) determuung that the
Nuisance Abatement Ordinance is not exempt from the Coastal Act’s permit requirements
(collectively the “Commission’s May 13, 2010 Actions™), are invalid and void insofar as the
Califémia Co_astal Commission lacks any jurisdiction over the City’s Nuisance Abatement
Ordinance pursuant to Public Resources Code section 30005(b).

g ' CCC-16-CD
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" ITIS FURTHER ORDERED, ADJUDGED AND DECREED that a Peremptory Writ of
Mandate be issued under seal of this Court commanding the California Coastal Commission, its

Commissioners, its Executive Director, its officials, agents, attorneys, employees and all pefsons

or entities acting on behalf of, or through or under color of authority of the California Coastal

Commission, to set aside and rescipd the Commission’s May 13, 2010 Actions and not to takelany
action or further steps to attempt to assert the jurisdiction of California Coastal Commission over
Ordinance No. 10-05. B |

JUDGMENT IS HEREBY ENTERED, in FAVOR OF the City of Dana Point and
Headlands Reserve LLC, and AGAINST the Caﬁfomia Coastél Commiséioﬁ on all causes of
action set forth in the Petition and Complaint.

IT IS SO ORDERED: o JOAN M. LEWIS
Dated: JUN 02 20“ |

Honorable Joan M. Lewis
Judge of the Superior Court

CCC-16-CD
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SURFRIDER FOUNDATION

- through 5, inclusive,

Frov sp

$ioii of ¥ie Supmshir Gousi
DANIEL FOSTER (Bar No. 179753) |
DAVID M. BECKWITH (Bar No. 125130) UL 28 z0M
JENNIFER KALNINS TEMPLE (Bar No. 258637) ﬂ@% et

BROCK WILSON (Bar No. 248018)
McDERMOTT WILL & EMERY LLP
18191 Von Karman Avenue, Suite 500
Irvine, CA 92612-7108 :

Telephone:  949.851.0633

Facsimile: 949.851.9348

Angela Howe (Bar No. 239224) .
SURFRIDER FOUNDATION
P.O.Box 6010

San Clemente, CA 92674
Telephone:  949.492.8170
Facsimile: 949.492.8142

Attorneys for Petitioner

SUPERIOR COURT OF THE STATE OF CALIFORNIA

Ly

COUNTY OF SAN DIEGO, CENTRAL DIVISION §

CASE NO. 37-2010-00099827-CU-WM-CTL

CITY OF DANA POINT, a California
(Consolidated with Case No. 37-2010-00099878)

Municipal Corporation,
Petitioner/Plaintiff, Assigned for all purposes to:
v. Honorable Joan M. Lewis
Department C-65
CALIFORNIA COASTAL COMMISSION, f
a California public agency, and DOES 1 ey JUDGMENT REGARDING
PETITION FOR WRIT OF MANDATE AND
COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF FILED BY
‘| SURFRIDER FOUNDATION AGAINST THE
HEADLANDS RESERVE LLC, a Delaware | CITY OF DANA POINT
Limited Liability Company, and DOES 6 :
through 10, inclusive, Action Filed: May 24, 2010

Defendant/Respondent,

Real Party in Interest.

AND RELATED CONSOLIDATED CASE.

Petitioner Surfrider Foundation’s (“Petitioner”) Petition for Writ of Mandate and
Complaint for Declaratory and Injunctive Relief (“Petition and Complaint”) came before this
Court for hearing at 1:30 p.m., April 28, 2011. J ennifer Kalnins Temple, David M. Beckwith,
and Brock F. Wilson of McDermott Will & Emery LLP and Angela Howe of Surfrider

-1-
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Foundation appeared on behalf of Petitioner, Surfrider Foundation. A. Patrick Mufioz, John A.
Ramirez and Jennifer Farrell of Rutan & Tucker, LLP appeared on behalf of the City of Dana
Point (“Respondent”). George M. Soneff of Manatt, Phelps & Philips, LLP appeared on behalf of
Headlands Reserve LLC, which is named in the action as the Real Party in Interest (“Real
Party”). Attorney Jamee Jordan Patterson, Supervising Deputy Attorney General, appeared on
behalf of the California Coastal Commission.

Surfrider’s Petition and Complaint was originally filed in the Orange County Superior
Court and designated as Orange County Superior Court Case No. 30-2010-00381725. The City
of Dana Point filed a separate action against the California Coastal Commission, which was
designated as Orange Coﬁnty Superior Court Case No. 30-2010-00374874 (“City Petition™). The
City Petition and the Surfrider Petition were then consolidated and transferred to the San Diego
County Superior Court and designated as San Diego Coﬁnty Superior Court Case
No. 37-2010—00099827—CU—WM-CTL. This Judgment pertains only to the Surfrider Petition and
not to the City Petition. |

The Court, having read and considered the moving papers, the opposition papers and reply
papers, the Administrative Record prepared by the City of Dana Poi'nt, and having heard and
considered all oral argument provided at the hearing held on this matter, and good cause
appearing therefore, finds and determines as follows:

IT IS HEREBY ORDERED, ADJUDGED AND DECREED that City of Dana Point
Ordinance No. 10-05, codified in part as City of Dana Point Municipal Code 13.04.030(h), (“the
Ordinance™) is invalid and void insofar as there was no properly declared nuisance and/or the
manner of abatement was excessive. | |

IT IS FURTHER HEREBY ORDERED, ADJUDGED AND DECREED that a
Peremptory Writ of Mandate be issued under seal of this Court commanding the City of Dana
Point, its City Council, its officiates, agents, attorneys, employees and all persons or entities
acting on behalf of, or through or under color of authority of the City of Dana Point, to set aside

and rescind the Ordinance and to not take any actions or further steps to enforce the Ordinance.

CCC-16-CD-02
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extent-that-the-City of Dana Point continues to maintain the gates and/or signage at the Mid-
<yrand-and-Central-Strand-Aceess"W? trands Vista Beach the City must apply to-the
atifornia Coastal Commission-fo permit-for such oates and signage. ,Q' ,/
JUDGMENT IS HEREBY ENTERED, in FAVOR OF Surfrider Foundation, and
- AGAINST the City of Dana Point and Headlands Reserve LLC.
IT IS SO ORDERED.
Dated: 2% ,2011 foﬂob %7 (é/.{ TS
Hgnorable Joan M. Lewis
dge of the Superior Court
-3-
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DECLARATION OF SERVICE BY MAIL

I.declare as follows:

I am employed in the County of Orange, State of California; I am over the age of eighteen
(18) years and am not a party to this action; my business address is 18191 Von Karman Avenue,
Suite 500, Irvine, California 92612-7108, in said County and State; I am readily familiar with
McDermott Will & Emery LLP’s practice in its above-described Orange County office for the
collection and processing of correspondence for mailing with the United States Postal Service;
pursuant to that practice, envelopes placed for collection at designated locations during:
designated hours are deposited with the United States Postal Service with first class postage
thereon fully prepaid that same day in the ordinary course of business; on June 16, 2011, I served
the attached:

[PROPOSED] JUDGMENT REGARDING PETITION FOR WRIT OF
MANDATE AND COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELIEF FILED BY SURFRIDER FOUNDATION AGAINST
THE CITY OF DANA POINT

by placing a true copy thereof in an en_velope addressed to each of the persons named below at the
address shown:

SEE ATTACHED SERVICE LIST

and then by sealing and placing said envelope(s) for collection at a designated location at
McDermott Will & Emery LLP’s offices at 18191 Von Karman Avenue, Suite 500, Irvine, -
California 92612-7108, during designated hours, for mailing on the above date, following
ordinary business practice. Upon motion of a party served, service made pursuant to California
Code of Civil Procedure § 1013a(3) should be presumed invalid if the postal cancellation date or
postage meter date on the envelope is more than one (1) day after the date of deposit for mailing
contained in this afﬁdav1t

I declare under penalty of perjury under the laws of the State of California that the
foregoing is true and correct and that this Declaration was executed on June 16, 2011, at Irvine,

California.

ANITA-MARIE SMITH

DM_US 28985774-1.099749.0411

CCC-16-CD-(
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A. Patrick Munoz, Esq.

John A. Ramirez, Esq.

Rutan & Tucker, LLP

611 Anton Boulevard, 14th Floor
Costa Mesa, CA 92626-1931

Telephone:  714.641.5100
Facsimile: ~ 714.546.9035
pmunoz@rutan.com
jramirez@rutan.com

Kamala D. Harris, Esq.
Attorney General of California
Jamee J. Patterson, Esq.

SERVICE LIST

Attorneys for Petitioner and Plaintiff

CITY OF DANA POINT

Attorneys for Respondent and Defendant
“CALIFORNIA COASTAL COMMISSION

Supervising Deputy Attorney General

110 West A Street, Suite 1100
San Diego, CA 92101

Telephone:  619.645.2023
Facsimile: 619.645.2012
Jamee.Patterson@doj.ca.gov

George M. Soneff, Esq.

David T. Moran, Esq.

Manatt, Phelps & Philips, LLP
11355 W. Olympic Boulevard
Los Angeles, CA 90064-1614

Telephone:  310.312.4000
Facsimile: 310.312.4224
gsoneff@manatt.com
dmoran@manatt.com

DM_US 28985774-1.099749.0411

Attorneys for Real Party in Interest

HEADLANDS RESERVE, LLC

#E: JUDGMENT RE WRIT OF MANDATE, ETC.
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-Dana Point (the “Clty” or “Dana Point”). Jennifer Kalnins Temple, Esq., Brock F. Wilson, Esq.,

F'!' L ED

San Diego Superior Court
JUN g 1 2011

Clerk of the Superior Court
BY; __H.HENSON

SUPERIOR COURT OF THE STATE OF CALIFORNIA

FoOR THE COUNTY OF SAN DIEGO

CITY OF DANA POINT, a California Case No. 37-2010-00099827-CU-WM-CTL
Municipal Corporation, (Consolidated with Case No 37-2010-00099878)
Petitioner and Plaintiff, ORDER GRANTING SURFRIDER’S
V. REQUEST FOR DECLARATORY RELIEF

CALIFORNIA COASTAL COMMISSION, a Judge: Joan M. Lems
California public agency, and DOES 1 through Dept.: 65
5, inclusive, .

Respondent and Defendarit,
HEADLANDS RESERVE LLC, a Delaware
Limited Liability Company, and DOES 6
through 10, inclusive,

Real Party in Interest,

AND RELATED CONSOLIDATED CASE.

Petitioner Surfrider Foundation’s (“Surfrider”) petition for writ of mandate and for
declaratory and injunctive relief came on regularly for hearing April 28, 2011, at 1:30 p.m., in
Department 65 of the above-entitled Court, the Hon. Joan M. Lewis, judge presiding. A. Patrick
Munoz, Esq., John A. Ramirez, Esq. and Jennifer Farrell, Esq., appeared on behalf of the City of

Angela Howe Esq and Dav1d Beckw1th Esq appeared on: behalf of Surfrider. George M. Soneff,
Esq., appeared on behalf of Real Party in Interest Headlands Reserve LLC (“Headlands”)

ORDER GRANTING SURFRIDER’S REQUEST FOR DECLARATORY RELIEF - _16.C]
Exhib
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Also heard on April 28, 2011, was the consolidated matter City of Dana Point v. California
Coastal Commission. Attorneys Munoz, Ramirez and Farrell appeared on behalf of Petitioner and
Plaintiff, Dana Point. Jamee Jordan Patterson, Supervising Deputy Attorney General, appeared on
behalf of the California Coastal Commission (the “Commission™), the Defendant and Respondent.
Attorney Soneff appeared on behalf of Real Party in Interest Headlands Reserve, LLC.

On April 28, 2011, the Court confirmed its tentative ruling granting the City’s petition for
writ of mandate in its case against the Coastal Commission. As to Surfrider’s petition, the Court
took the matter under submission and now rules as follows.

This action concerns two beach access trails (the “trails”) in the area of “The Strand at
Headlands” (the “project” or “Headlands”) and Dana Point’s finding of a nuisance that it believed
necessitated the closure and gating of the trails during certain portions of the day. |

In 2002, the City proposed to amend its certified Local Coastal Program (“LCP”) to allow
development of the Headlands. [1 CCC AR 185-1 86'] In 2003, the City submitted the LCP
Amendment (“LCPA”) to the Commission for its review and certification. [1 CCC AR 186]

In January of 2004, the Commission reviewed and approved the LCPA with modifications
necessary to bring the LCPA into conforrrﬁty with the Coastal Act. [1 CCC AR 175] The
modifications included maximizing the hours of use of public beaches and parks, requiring that any
development provide a minimum of three public accessways and an inclined elevator/funicular to
the beach and requiring that any limitation on the time of use of public beaches and parks be subject
to a coastal development permit (“CDP”). [1 CCC AR 205, 207]

The Commission allowed gates in the Strand area to restrict vehicular access so long as
(1) pedestrian and bicycle access through the residential development to the beach remained

unimpeded; (2) a direct connection is provided between the mid-point of the beach parking lot and

/17

! Both the Commission and the City submitted administrative records. A reference to “CCC” is a reference to
the Commission’s administrative record (“AR”) with the number preceding CCC referring to the volume of the record
and the number following CCC AR referring to the page number. Similarly, a reference to “DP” is to the City’s
administrative record with the number preceding DP being the volume of the City’s record and the number following a
reference to the specific page number.

2-
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the central Strand; and (3) an inclined funicular provided mechanized access to the beach instead
of public vehicular access. [1 CCC AR 208, 234, 253] Gates in the residential subdivision were to
only preclude public vehicular access. [1 CCC AR 352-353]

As modified, the Commission found the LCPA was consistent with the public access
policies of the Coastal Act. [1 CCC AR 333, 354] The City accepted the Commission’s
modifications and the City’s 2004 “The Headlands Development and Conservation Plan” (“Plan”)
included the modifications. The Plan required a permit for limitations on time of use of beaches
and parks and prohibited gates from interfering with public pedestrian access. [1 CCC AR 421-422
(Policy 5-31, Policy 5-35).] The City subsequently approved a Coastal Development Permit for the
Headlands project. [2 CCC AR 1286]

Headlands developed and still owns major portions of the project. The project is located on
121 acres of oceanfront property in Dana Point above Strand Beach and included over 93 acres
reserved for parks and open space. [See, e.g., Headlands’ opening brief in consolidated matter. ]

One of the public parks constructed as part of the project is Strand Vista Park, which is
located above a beach known as Strand Beach. [1 CCC AR 195; 561-563] As part of the project,
Headlands constructed four new access wéys and reconstructed the fifth. [1 CCC AR 460-461;
506-508; 2 CCC AR 1286-1287] 1t is the “Mid-Strand” and “Central Strand” trails® that are the
subject of this action. The additional access trails was a condition of the Commission approving
the City’s Local Coastal Program Amendment. [1 CCC AR 205; 207] This was done to bring the
LCPA into conformity with the Coastal Act.

In May of 2009, after the construction of Strand Vista Park, The City adopted Ordinance
No. 09-05 to set hours for the new parks and trails. [2 CCC AR 1361-1366; 8 DP AR 2514-2519]
The City set the hours for opening of the trails at 8:00 a.m., and, depending on the time of year, the

trails close at either 5:00 p.m. or 7:00 p.m. The hours are enforced by locking gates. [1 CCC AR

Iy
Iy

2 {Jnless otherwise indicated, future references to the “trails” are specifically to the Mid-Strand and Central

Strand trails.
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703] On the other hand, the North Strand Beach trail is open from 5:00 a.m. until midnight, the
same hours as Strand Beach. Strand Vista Park is open from 6:00 a.m. to 10:00 p.m. throughout the
year.

In October 2009, after the hours of operation had been set and before the park, trails and
other public amenities were opened, the Commission staff wrote to the City of Dana Point asserting
that the City did not have the ability to limit the park hours as it had. The Commission demanded
that the City revoke the hours and remove the gates based on the fact that no CDP authorized them.
[1 CCC AR 701-705]

Dana Point’s City Council then adopted, as an urgency measure, Ordinance No. 10-05) (the
“ordinance™) declaring the existence of a nuisance at the site and mandating the enforcement of
closure hours for the Strand Vista Park and the access ways, as well as maintenance of the gates on
the trails. [2 CCC AR 1072-1079]

Appeals of the ordinance were received and heard by the Commission. [See, e.g.,9 DP
AR 2957] The Commission’s actions with respect to those appeals were the subject of the
consolidated matter brought by the City that has now been ruled upon by this Court. .

The matter currently pending is the petition brought by Surfrider challenging the City’s
finding of a nuisance and the resulting restrictions of access to the trails.

In seeking relief, Surfrider makes various arguments. It accuses the City of attempting to
“create a private enclave for its tax-generating benefactor, the Headlands . . .”  Surfrider contends
that the record shows that a nuisance has never existed and that the ordinance goes above and
beyond nuisance abatement. Moreover, Surfrider argues, the City relied on “rank speculation” by
law enforcement as a basis for passage of the ordinance.

Generally, Surfrider argues that the closure of the trails violates the Coastal Act and the
“maximum access” requirements of the California Constitution and the constitutional rights of
freedom of association and assembly.

The City, on the other hand, with similar arguments being made by Headlands, suggests that
there was ample support for its Council’s adoption of the ordinance and that Surfrider’s

constitutional arguments lack merit.
-4-
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In support of the City’s argument that the Council had a basis for declaring and abating a
nuisance, the City in part cites to the testimony from Sgt. James Greenwood, the supervisor of the

community based policing team [2 CCC AR 1205, 1215; 8 DP AR 2686-9; 2691]; the number of

crime reports from the Sheriff’s Department [2 CCC AR 1205; 1215; 8 DP AR 2573-2633]; a Staff
Report jointly prepared by the City Attorney, the Chief of Police Services [2 CCC AR 1341-1351; 8

DP AR 2542-52]; a log entitled “Headlands Police Call and Police Report Summary” [2 CCC AR
1433-1438; 8 DP AR 2634-2639]; and testimony from law enforcement personnel, City officials
and others [e.g., 2 CCC AR 1204-1210; 1215; 8 DP AR 2668-2678].

The City’s declaration of a nuisance appears to principally be based on the crime reports.
These begin as early as 2005 and continue to 2010. [8 DP AR 2573-2633] However, it appears
to the Court that the majority of these reports predate the trails being opened to the public and/or
occurred outside of the trails. Jd. [See also 2 CCC AR 1482-1492] Most of the calls related to
traffic violations or vandalism at the Headlands’ development and the Court notes it found no
reports of injuries to persons.

The LCPA provided that “[t]he City will determine hours of operation.” However, the
LCPA also, as modified, provided for the sﬁbject trails and required the maximization of hours of
use of public beaches and parks that those trails accessed.

The City could point the Court to no police activity that supported the Council’s
determination that the trails should be closed 13 to 15 hours of the day. And, as indicated above,
the gates in the area were only to preclude public vehicular traffic.

The City did argue that opening the trails (by way of unlocking the gates) any earlier than
8:00 a.m. or closing the trails any later than 5:00 p.m. or 7:00 p.m. (depending on the time of the
year) would be a drain on resources. However, the gates locked and opened with a time lock
mechanism. [I CCC AR 703]

Additionally, and importantly, the gates were erected and restrictive hours determined
before the public was given access to the trails. Therefore, the City never had before it any
information as to what would occur if the public was given greater access to the trails.

/11
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Moreover, the support for closing the trails was also based on pure speculation. For
example, Sgt. Greenwood’s comments addressing his “broken window theory” that “when we take
the fences and the gates and the hours of operation down, my fear is that we will turn the Headlands
development into basically an amusement park . . . . There will be teenage drinking, teenage
smoking, sex parties, sex, drugs, rock and roll. . ..” [8 DP AR 2688]

In deciding this matter the Court believes the proper standard of review is the rational basis
standard.

The Court agrees that the City has the right to declare and abate a nuisance. See Pub.
Resources Code Sec. 30005(b). However, the City cannot act to abate the nuisance —i.e., limit
hours of access/place gates — in a manner that is in excess of that necessary without obtaining a
coastal permit. See, for example, 2 CCC AR 1222.

Having reviewed the record and considered the arguments of the parties, the Court believes
the record was entirely lacking in evidentiary support for declaring a nuisance and that the City
acted arbitrarily and capriciously in making such a declaration. ~Additionally, ever if a nuisance
existed the Court finds the City acted arbitrarily and capriciously in the manner in which it abated
the purported nuisance and that the mannef of abatement was entirely lacking in evidentiary
support.

Surfrider sought various forms of relief in its petition and complaint. [See Petition and
Complaint’s prayer.] For the reasons indicated, the Court believes that Surfrider is entitled to a
declaration that the City’s record fails to support a public nuisance. [Id,, at Para. (d)] The Court
makes such a declaration and finds that the nuisance ordinance should be set aside.

Based on this finding the Court does not believe it need reach Surfrider’s constitutional
arguments or requests for relief relative thereto.

In its prayer, at Paras. (a)(b) and (g), Surfrider requests a writ of mandate and/or
declarations from the Court directing the City to remove the gates and signs at the trails and to
apply for a CDP prior to the enactment of any other gates, impediments or signage relating to
public beach access at the trails.

/11
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At Para. (c) of its prayer, Surfrider sought a declaration that the ordinance is void because
the city failed to apply for prior certification from the Commission for an ordinance which amends
its Certified Local Coastal Program.

The Court believes its finding that there was no properly declared nuisance and/or that the
manner of abatement was excessive sufficiently adjudicates the matters pending before this Court.
To the extent the City — in response to this ruling — continues to maintain the gates and/or signage
then the Court believes the matter would more appropriately be in the jurisdiction of the
Commission for further action.

In ruling on this matter, the Court granted Surfrider’s motion to strike those portions of tab
21 of the City’s administrative record that relate to police reports that post-date the date on which
the ordinance was passed.

IT IS SO ORDERED.

Dated: VAN /4 %”1/ % /)5{)

D-02
pit 11

JOAN M. LEWIS
udge of the Superior Court
-7-
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APPEALS from judgments of the Superior Court of San Diego County, Joan M.
Lewis, Judge. As to No. D060260, affirmed in part; reversed in part; remanded with
directions; as to No. D060369, held in abeyance.

Kamala D. Harris, Attorney General, John A. Sauerenman, Senior Assistant
Attorney General, Jamee Jordan Patterson, Deputy Attorney General for Defendant and
Appellant California Coastal Commission in No. D060260.

Rutan and Tucker, Anthony Patrick Munoz, John A. Ramirez and Jennifer J.
Farrell for Plaintiff and Respondent in No. D060260, and for Defendant and Appellant in
No. D060369.

Manatt Phelps & Phillips, George Michael Soneff, Michael M. Berger and
Benjamin G. Shatz for Real Party in Interest and Respondent in No. D060260, and Real
Party in Interest and Appellant in No. D060369.

McDermott Will & Emery, Jennifer N. Kalnins-Temple, Daniel R. Foster, David
M. Beckwith; Angela Tiffany Howe for Plaintiff and Respondent in No. D060369.

L.
INTRODUCTION

These appeals stem from two consolidated cases related to a project to develop a

large parcel of coastal land (the Project) within the City of Dana Point (the City). The

parcel on which the Project is located is subject to the California Coastal Act of 1976
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(Coastal Act) (Pub. Resources Code, § 30000 et seq.)! The Project includes

approximately 125 luxury home sites on an oceanfront slope.2 The home sites are to be
situated between a newly created public park at the top of the slope and a newly
dedicated public beach at the bottom of the slope. Public access trails run through the
residential portion of the Project, linking the public park at the top of the slope with the
beach below.

As portions of the Project neared completion, including the new public park at the
top of the slope, the City adopted an ordinance that mandated limited hours of operation
for the trails at the Project site that traverse the partially completed residential
subdivision, and the installation of pedestrian gates on those trails. Several individuals
and an entity filed administrative appeals of the ordinance with the Commission (the
Commission). In ruling on the appeals, the Commission concluded that the limited hours

of operation for the trails and the gates require a coastal development permit under the

Coastal Act (§ 30600, subd. (a)).3
The dispute in this case centers around whether the installation of the gates and the

limited hours of operation for the trails fall within the City's nuisance abatement powers

1 Unless otherwise specified, all subsequent statutory references are to the Public
Resources Code.

2 At oral argument, counsel for the City stated that the sites are being offered for
sale at between $7 million to $12 million each.

3 For ease of reference, we will refer to the gates and hours of operation as the
"development mandated by the ordinance." The term "development" for purposes of the
Coastal Act includes, "[T]he placement or erection of any solid material or structure . . .
[or the] change in the intensity of use of water, or of access thereto." (§ 30106.)

3
CCC-16-CD-02
Exhibit 12
Page 3 of 69



under the Coastal Act and therefore does not require a coastal development permit, or
instead, exceeds those powers and thus requires that the City seek a coastal development
permit in order to undertake such development.

The City filed an action (City's Case) seeking to set aside the Commission's
decision and restrain any future attempt on the part of the Commission to exercise
jurisdiction over the development mandated by the ordinance. The City contended that
the Commission lacked jurisdiction over its actions because the limited hours of
operation and installation of the gates were required to abate nuisance conditions at the
site, and the Coastal Act provides that no provision of the Act is a limitation on "the
power of any city or county or city and county to declare, prohibit, and abate nuisances."
(§ 30005, subd. (b)). The City argued that the statute deprived the Commission of all
jurisdiction under the Coastal Act to prohibit development mandated by the nuisance
abatement ordinance for the sole reason that the City claimed that it was acting pursuant
to section 30005, subdivision (b). The City sought declaratory relief, including
declarations that "the Coastal Commission lacks jurisdiction under Coastal Act section
30005[, subdivision] (b) to place limitations on the enforcement of the Nuisance
Abatement Ordinance," and that "the adoption of the Nuisance Abatement Ordinance did
not require any City 'coastal development permit application.'" The City also requested
that the trial court enjoin the Commission "from undertaking any enforcement action
arising from said ordinance." In sum, the City asked the trial court to rule that the City

was legitimately exercising nuisance abatement powers under section 30005, subdivision

CCC-16-CD-02
Exhibit 12
Page 4 of 69



(b) and that the Commission therefore lacked jurisdiction to restrict any action that the

City might take pursuant to those powers.#

Surfrider Foundation (Surfrider), a nonprofit environmental organization, filed a
separate action (Surfrider Case) against the City in which Surfrider claimed that the
Commission had jurisdiction over the development mandated by the ordinance, and that

the development violated the Coastal Act and various land use regulations governing the

Project, including the City's local coastal program (see § 30500).5 Surfrider also claimed
that the City lacked a rational basis for adopting the ordinance and that the ordinance
impinged on various state and federal constitutional rights of the public.

In the City's Case, the trial court invalidated the Commission's determination that
the development mandated by the ordinance required a coastal development permit. The
trial court reasoned that section 30005, subdivision (b) divests the Commission of
jurisdiction over such development, "regardless of the merits" of the validity of the City's
nuisance declaration. The court granted the City's request for declaratory relief, and
stated, "[T]he . . . Commission lacks jurisdiction under Coastal Act section 30005][,
subdivision] (b) to place limitations on the enforcement of the Nuisance Abatement
Ordinance," and "the adoption of the Nuisance Abatement Ordinance did not require any

city 'coastal development permit application.' " The court also issued a judgment and a

4 At oral argument in this court, the City's counsel acknowledged that the City asked
the trial court to declare that the City had legitimately exercised its nuisance abatement
powers under section 30005, subdivision (b).

5 The City and Surfrider each named the developer of the Project, Headlands
Reserve LLC (Headlands), as a real party in interest.

5
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writ of mandate against the Commission. The Commission filed an appeal in the City's
Case.

In the Surfrider Case, the trial court concluded that the City had acted arbitrarily
and capriciously in the manner by which it declared a nuisance at the Project. The court
entered a judgment stating that the ordinance was "invalid and void insofar as there was
no properly declared nuisance and/or the manner of abatement was excessive." Both the
City and Headlands appealed in the Surfrider Case.

In its appeal, the Commission claims that it had administrative appellate
jurisdiction pursuant to section 30625 to consider the appeals of the City's ordinance.
Section 30625 provides that "any appealable action on a coastal development permit or
claim of exemption for any development by a local government . . . may be appealed to
the commission by an applicant, any aggrieved person, or any two members of the
commission." The Commission also contends that the trial court erred in interpreting
section 30005, subdivision (b) as restraining the Commission from taking future actions
with respect to the development mandated by the ordinance.

We conclude that the trial court properly invalidated the Commission's
determination that the development mandated by the ordinance requires a permit. The
Commission lacked administrative appellate jurisdiction under section 30625 to consider
the appeals of the ordinance because a municipality's enactment of an ordinance does not
amount to an "appealable action" (§ 30625, subd. (a)) from which an administrative
appeal to the Commission may be taken. However, we also conclude that the trial court

erred in restricting the Commission from exercising jurisdiction over the development

6
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mandated by the ordinance without first determining in the City's Case whether the City
was acting properly within the scope of its nuisance abatement powers reserved to it
pursuant to section 30005, subdivision (b). Because the City asked the trial court to order
the Commission to halt any action that would interfere with the City's nuisance abatement
measures, the City was required to establish that it was exercising that authority
legitimately. More specifically, we hold that before a municipality may obtain a writ of
mandate restraining the Commission from exercising jurisdiction over development that
the municipality has authorized pursuant to section 30005, subdivision (b), the
municipality must demonstrate that it has exercised its nuisance abatement powers in
good faith, in that the municipality has not utilized these powers as a pretext for avoiding
its obligations under its own local coastal program. We remand the matter to the trial
court for a determination of whether the City properly exercised its nuisance abatement
powers in this case, in light of our interpretation of section 30005, subdivision (b).

The trial court's conclusion in the Surfrider Case that the City acted arbitrarily and
capriciously in enacting the ordinance suggests that on remand in the City's Case, the
court is likely to conclude that the City's claim that it enacted the ordinance in order to

abate a nuisance is pretextual, and thus, that the Commission may exercise jurisdiction

over the gates and hours of operation on the trails.0 Any future proceedings by the

Commission against the City that are authorized by the trial court's ruling on remand in

6 We do not intend in any way to suggest what the trial court should do on remand
in the City's Case. We offer this observation merely in order to explain our decision to
hold the appeals in the Surfrider Case in abeyance in order to permit the trial court to
apply our interpretation of section 30005, subdivision (b) in the City's Case.

7
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the City's Case are likely to moot the constitutional issues raised in the Surfrider Case.

For this reason, we conclude that the appeals in the Surfrider Case should be held in

abeyance pending a final resolution of the issues in the City's Case.”
II.
FACTUAL AND PROCEDUAL BACKGROUND
A.  The Project

In 2002, the City proposed amending its local coastal program to allow the
development of the Project.

In January 2004, after requiring modifications to bring the local coastal program
amendment into conformity with the Coastal Act, the Commission approved the local
coastal program amendment. The modifications included a provision that states, "Public
beaches and parks shall . . . maximize hours of use to the extent feasible, in order to
maximize public access and recreation opportunities. Limitations on time of use . . . shall

be subject to a coastal development permit."

7 Our dissenting colleague takes issue with three aspects of the majority opinion:
our purported mischaracterization of the relief that the City sought in the trial court; our
"alteration of the clear separation of powers set forth in section 30005, subdivision (b)";
and our election to hold in abeyance the appeal in the Surfrider Case pending further
proceedings in the City's Case.

We think that the majority opinion adequately addresses these issues. For the
convenience of the reader, we point out that we discuss the relief that the City sought on
page 13 and pages 15 through 17; we explain the showing that the City must make on
remand in order to obtain a writ of mandate prohibiting the Commission from exercising
jurisdiction over development mandated by the Nuisance Abatement Ordinance on pages
52 through 54; and we discuss the reasons for our decision to refrain from deciding the
constitutional questions raised in the appeal in the Surfrider Case in light of the likelihood
that those questions may become mooted by final resolution of proceedings related to the
City's Case on pages 54 through 57.
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The local coastal program amendment required that the Project include various
trails from the park to the beach, including two trails, referred to as the Mid-Strand and
Central Strand trails (beach access trails), that run from the park, along streets through the
proposed housing development, to the beach. With respect to gates, the local coastal
program amendment provided:

"Except as noted in this policy, gates, guardhouses, barriers, or other
structures designed to . . . restrict access shall not be permitted upon
any street (public or private) within the Headlands where they have
the potential to limit, deter, or prevent public access to the shoreline,
inland trails, or parklands. In the Strand residential area, gates,
guardhouses, barriers, and other structures designed to regulate or
restrict public vehicular access into the residential development may
be authorized provided that 1) pedestrian and bicycle access from
Selva Road [at the top of the Project near the park] and the County
Beach parking lot through the residential development to the beach
remains unimpeded . . . ." (Italics added.)

The City subsequently adopted a plan entitled "The Headlands Development and
Conservation Plan," which incorporated the local coastal program polices pertaining to
the hours of use of the beaches and gates at the Project, mentioned above. The City later

approved a coastal development permit for the Project.

B. The City sets hours for the beach access trails and installs pedestrian gates at the
entrance to the trails

In May 2009, prior to the public opening of the park and beach access trails, the
City established that the trails would be open from 8:00 a.m. to either 5:00 p.m. or 7:00
p.m., depending on the time of year. The City also installed gates at the top of the beach
access trails that precluded pedestrian access to the trails during hours that the trails were

closed. In October 2009, the Commission discovered that the City had installed gates and
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that it intended to restrict the hours that the trails would be open to the public. The
Commission informed the City that its adoption of restrictive hours of operation for the
beach access trails and its installation of pedestrian gates at the trail heads constituted
violations of the Coastal Act, the local coastal program, and the coastal development
permit. The Commission demanded that the City rescind the restrictive hours of
operation for the beach access trails and remove the gates. The Commission also
informed the City that the City would have to seek an amendment to the local coastal
program and a coastal development permit if it wished to adopt such restrictive hours of
operation or install gates in the future.
C. The City adopts the Nuisance Abatement Ordinance

In November 2009, the Commission sent a notice of violation letter to the City,
informing the City that it could be subject to enforcement proceedings concerning the
gates and the hours of operation on the trails. After the City and the Commission
engaged in further communications in an unsuccessful attempt to resolve the issue, the
City Council held a meeting on March 22, 2010, at which it considered evidence
pertaining to public safety issues at the Project. At this meeting, the City adopted an
ordinance, Ordinance No. 10-05 (Nuisance Abatement Ordinance), which declared that
public nuisance conditions existed in the area of the beach access trails. The Nuisance
Abatement Ordinance states, "In the absence of closure regulations, signs, and gates,
restricting public access during closures . . . unlawful activities will occur within . . . the
general area of Mid-Strand Beach Access and Central Strand Beach Access." The

Nuisance Abatement Ordinance reestablished that the trails would be open from 8:00

10
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a.m. to either 5:00 p.m. or 7:00 p.m., depending on the time of year, and that pedestrian
gates would be used to enforce the hours of operation.
D. The Commission's hearing

Three days after the City adopted the Nuisance Abatement Ordinance, the
Commission issued a "Notification of Appeal Period," advising the public that the
ordinance could be appealed to the Commission. Three appeals were filed: one from a
private citizen, Vonne M. Barnes, a second from Surfrider, and a third from two members
of the Commission.

The City filed a letter brief in opposition to the appeals. In its brief, the City
argued that the Commission lacked appellate jurisdiction to review a local government's
enactment of an ordinance. The City also argued that under section 30005, subdivision
(b), the Commission lacked jurisdiction to review a local government's nuisance
abatement measures. In addition, the City argued that its enactment of the Nuisance
Abatement Ordinance had been prompted by public safety conditions, and that the
measures required by the ordinance were necessary to abate the nuisance conditions near
the beach access trails.

On May 13, 2010, the Commission held a hearing at which it considered the
appeals and the City's opposition. At the hearing, the Commission considered whether
"the installation of gates, and the establishment of hours of operations that restrict . . .
accessways to the beach" in the Project were exempt from coastal permitting

requirements under the Coastal Act. The Commission heard oral presentations from
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several individuals, including the Commission's executive director, the city attorney for
the City, Barnes, and representatives of Surfrider.

The city attorney argued that the Commission lacked jurisdiction to "second
guess" the City's Nuisance Abatement Ordinance, and that the concerns addressed by the
ordinance represented a "real public safety issue." The Commission's executive director
stated that the Nuisance Abatement Ordinance represented "a flagrant attempt to
circumvent the public access policies of the Coastal Act, and circumvent the public
access requirements that the Commission imposed on this project . . . ." The executive
director added, "[B]ut for the public access that the City is now saying constitutes a
nuisance, this project, I would guess[,] would not have been approved."

Several commissioners made comments indicating their agreement with the
executive director. For example, Commissioner Sara Wan stated:

"[T]his Commission allowed the destruction of important
environmentally sensitive habitat, it allowed the construction of a
seawall, and the benefit was public access. [q] But, from day one,
the developer has made every attempt to close that access, and in
fact, to never build it, and he came to this Commission in an attempt
to get permission not to build it, and this, in my opinion, was a [w]ay
for the City to get around the Commission's requirement for that
access . ... [f] And, that is the danger of this kind of precedent,
that any time a community decides they don't want a public
accessway, this is the pathway they can take, so it is very important
we send a strong message, . . . if you want to close the public
accessway, you need to come to this Commission and need to appeal
it in a way that if there are legitimate concerns, those concerns are
dealt with, but also the public's rights are protected, and that is the
key here."

12
CCC-16-CD-02
Exhibit 12
Page 12 of 69



At the conclusion of the hearing, the Commission unanimously denied "the claim
of exemption for the proposed development, on the ground that the development is not
exempt from the permitting requirements of the Coastal Act."

On May 17, the Commission sent the City a letter instructing the City to remove
the gates and suspend the restrictive closure hours. The letter stated that if the City failed
to comply with the Commission's directives, "Commission staff will have no choice but
to pursue formal enforcement action to resolve this matter."

E. The City's petition and complaint

On May 24, the City filed a petition for writ of mandate and complaint for
declaratory and injunctive relief in the Orange County Superior Court. In its petition and
complaint, the City reiterated the arguments that it had made at the May 13 Commission
hearing concerning its contention that the Commission lacked jurisdiction to consider the
Nuisance Abatement Ordinance. The City maintained that the Commission's assertion of
jurisdiction over the "enforcement, scope or legality of the City's nuisance abatement
legislation" violated the separation of powers doctrine.

The City brought causes of action for traditional and administrative mandamus
and sought declaratory and injunctive relief. In its prayer for relief, the City requested
that the trial court order the Commission to vacate and set aside its actions taken on May
13, 2010, and issue a writ of mandate restraining the Commission from undertaking any
future actions to submit the City's Nuisance Abatement Ordinance to the Commission's

jurisdiction.
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The City also requested that the court declare that the Commission "lacks
jurisdiction under Coastal Act section 30005[, subdivision] (b) to place limitations on the
enforcement of the Nuisance Abatement Ordinance." In addition, the City sought a
declaration that the adoption of the Nuisance Abatement Ordinance did not require a
coastal development permit application. Finally, the City requested a "stay and/or
temporary restraining order, preliminary injunction and permanent injunction" barring the
Commission from "undertaking any enforcement action arising from [the Nuisance
Abatement Ordinance]."

F. The Surfrider petition and complaint

On June 17, Surfrider filed a petition for writ of mandate and complaint for
declaratory and injunctive relief in which it argued that the City had violated the Coastal
Act and its local coastal program by undertaking the development mandated by the
Nuisance Abatement Ordinance. Surfrider raised numerous arguments in support of its
contention that the Commission had jurisdiction over the development mandated by the
Nuisance Abatement Ordinance, including that "[s]ection 30005 is not a limitless
exemption from Coastal Act permitting requirements declared in the name of '"nuisance
abatement.' " Surfrider also requested that the court declare that the "record fails to
establish a public nuisance . . . ." In addition, Surfrider contended that the Nuisance
Abatement Ordinance should be subjected to a heightened standard of judicial scrutiny
because the ordinance violated both a state constitutional guarantee to "maximum beach
access" as well as the right to free assembly guaranteed under the First Amendment to the

United States Constitution.
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Surfrider brought causes of action for traditional and administrative mandamus
and sought declaratory and injunctive relief. Surfrider requested that the trial court direct
the City to remove the gates as well as the signs advising the public of the restrictive
hours at the Mid-Strand and Central Strand trail heads. Surfrider also requested that the
court declare the Nuisance Abatement Ordinance void. In addition, Surfrider asked the
court to order the City to apply to the Commission for a coastal development permit prior
to attempting to undertake the development mandated by the Nuisance Abatement
Ordinance.

G. The court's consideration of the petitions/complaints

The trial court consolidated the City's Case and the Surfrider Case and transferred
the consolidated matter from the Orange County Superior Court to the San Diego County
Superior Court. The parties lodged the administrative record related to the City's
adoption of the Nuisance Abatement Ordinance and the appeals of the ordinance before
the Commission, and submitted additional briefing on the petitions/complaints. On April
28, 2011, the court held a hearing on the petitions/complaints.

H. The trial court's rulings

1. The City's petition and complaint

Two days before the hearing on the petitions/complaints, the trial court issued a
tentative ruling that stated:

"The City's petition sought a writ of mandate commanding
the . . . Commission to vacate and set aside its actions taken on May
13, 2010, and restraining the . . . Commission from undertaking any

further actions to enforce the . . . Commission's May 13, 2010,
decision.
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"The Court's tentative ruling is to grant this request finding that

the . . . Commission lacked the jurisdiction to make a determination
as to the appropriateness of the City's finding of a nuisance. In
reaching this result, the Court concludes that the . . . Commission's
actions in this regard were contrary to the express language

of . . . section 30005], subdivision] (b) providing that no provision of
the Coastal Act shall limit 'the power of any city . . . to declare,
prohibit, and abate nuisances.'

"In this case, the City has declared a nuisance in the area of Strand
Vista Park and mandated enforcement of closure hours for the Mid-
Strand and Central Strand access trails. The . . . Commission
disagrees with the City's findings of a nuisance and the manner of
abatement.

"Regardless of the merits of the Commission's arguments concerning
the finding of a nuisance, the Court believes that the

... Commission lacks jurisdiction to adjudicate this matter and that
such issues are reserved for adjudication by the courts.

"Based on this finding, the Court believes the writ of mandate should
issue as requested and further makes the findings at [paragraphs 2
and 3] of the City's 'Request for Relief' . . . of its petition."

Through its incorporation of the City's request for relief, the trial court indicated
its intent to grant the following declaratory relief:

"a. [T]he . . . Commission lacks jurisdiction under Coastal Act
section 30005][, subdivision] (b) to place limitations on the
enforcement of the Nuisance Abatement Ordinance;

"b. [T]he . .. Commission lacks jurisdiction under [the] California
Constitution, pursuant to the separation of powers doctrine, to
adjudicate whether the City's adoption of the Nuisance Abatement
Ordinance was a legitimate and proper exercise of the City's police
power; and

"c. [T]he . .. Commission lacked jurisdiction to proceed with the
'appeal,’ and thus lacks jurisdiction to proceed with any subsequent
actions based upon the 'appeal,’ because the adoption of the
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Nuisance Abatement Ordinance did not require any city 'coastal
development permit application.""

The court also indicated its intent to restrain the Commission from taking "any
further action to proceed with or to act upon the appeal of the Nuisance Abatement
Ordinance or from undertaking any enforcement action arising from said ordinance."

At the conclusion of the April 28 hearing on the petitions/complaints, the trial

court confirmed its tentative ruling on the City's writ petition and complaint, thereby

granting the declaratory and injunctive relief described above.8
On June 2, the court entered a judgment that states in relevant part:

"[T]he . . . Commission's actions taken on May 13, 2010 (1)
determining that City Ordinance No. 10-05 ('Nuisance Abatement
Ordinance'), an urgency ordinance adopted by the City Council of
the City of Dana Point, raised a substantial issue under the Coastal
Act, and (i1) determining that the Nuisance Abatement Ordinance is
not exempt from the Coastal Act's permit requirements (collectively
the 'Commission's May 13, 2010 Actions'), are invalid and void
insofar as the . . . Commission lacks any jurisdiction over the City's
Nuisance Abatement Ordinance pursuant to . . . section 30005[,
subdivision] (b)."

That same day, the court issued a peremptory writ of mandate ordering the
Commission to set aside its May 13, 2010 actions pertaining to the Nuisance Abatement
Ordinance, and directing the Commission to "cease and desist from any actions to
enforce or otherwise attempt to submit the City's Nuisance Abatement Ordinance to the

jurisdiction of the . . . Commission."

8 The trial court took Surfrider's petition under submission.
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2. The Surfrider petition and complaint
After taking the Surfrider petition/complaint under submission, the trial court

entered an order granting Surfrider's request for declaratory relief. In its June 1 order, the

court stated that an application of the "rational basis standard"9 revealed that the "City's
record fails to support a public nuisance," and that "the [Nuisance Abatement Ordinance]
should be set aside." The court reasoned:

"Having reviewed the record and considered the arguments of the

parties, the Court believes the record was entirely lacking in

evidentiary support for declaring a nuisance and that the City acted

arbitrarily and capriciously in making such a declaration.

Additionally, even if a nuisance existed the Court finds the City

acted arbitrarily and capriciously in the manner by which it abated

the purported nuisance and that the manner of abatement was

entirely lacking in evidentiary support."

On July 29, the Court entered a judgment that stated that the Nuisance Abatement
Ordinance is "invalid and void insofar as there was no properly declared nuisance and/or
the manner of abatement was excessive." That same day, the court also issued a
peremptory writ of mandate directing the City to set aside the Nuisance Abatement
Ordinance and not to take any further actions to enforce that ordinance.

L The appeals

The Commission appealed from the judgment on the City's writ petition/complaint

and the City and Headlands each appealed from the judgment on Surfrider's

9 In its order, the trial court stated that it did not have to consider "Surfrider's
constitutional arguments." As noted in part IL.F., ante, in addition to contending that the
City's Nuisance Abatement Ordinance lacked any rational basis, Surfrider had argued, in
the alternative, that a heightened standard of scrutiny should be applied in reviewing the
ordinance because of its purported effect on various constitutional rights.
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petition/complaint. Pursuant to the parties' stipulation, this court consolidated the
appeals.
I1.
DISCUSSION
A.  The Commission's appeal

The Commission claims that it had administrative appellate jurisdiction pursuant
to section 30625 to consider the three administrative appeals of the Nuisance Abatement
Ordinance. The Commission also contends that the trial court erred in concluding that
section 30005, subdivision (b) deprived the Commission of jurisdiction to find that the
placement of gates at the Mid-Strand and Central Strand trail access points and the
adoption of hours of operation for these trails mandated by the Nuisance Abatement
Ordinance required a coastal development permit.

We conclude in part III.A.2., post, that the Commission did not have
administrative appellate jurisdiction pursuant to section 30625 to consider whether the
development mandated by the Nuisance Abatement Ordinance required a permit.
However, we conclude in part I1I.A.3., post, that the trial court erred in determining that
section 30005, subdivision (b) precludes the Commission from finding that such
development required a coastal development permit and in restraining the Commission
from taking any future action to submit the development to the Commission's
jurisdiction. In part III.A.4., post, we explain how the trial court shall proceed on

remand.
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1. Overview of the Coastal Act
One of the core principles of the Coastal Act is to maximize public access to the
coast, to the extent feasible (§ 30000 et seq.):

"The . .. Coastal Act was passed in 1976. In it, the Legislature
announced five 'basic goals of the state for the coastal zone.'

(§ 30001.5.) One of these is to '[m]aximize public access to and
along the coast and maximize public recreational opportunities in the
coastal zone consistent with sound resources conservation principles
and constitutionally protected rights of private property owners.'

(Id., subd. (c).)" (City of Malibu v. California Coastal Com. (2012)
206 Cal.App.4th 549, 553.)

The Coastal Act has several provisions that implement the Act's public access
goals. (See, e.g., § 30210 ["In carrying out the requirement of Section 4 of Article X of
the California Constitution, maximum access, which shall be conspicuously posted, and
recreational opportunities shall be provided for all the people consistent with public
safety needs and the need to protect public rights, rights of private property owners, and
natural resource areas from overuse"]; § 30212, subd. (a) [subject to certain exceptions,
"Public access from the nearest public roadway to the shoreline and along the coast shall
be provided in new development projects"].)

In Citizens For A Better Eureka v. California Coastal Com. (2011) 196
Cal.App.4th 1577, 1580-1581 (Citizens), the court provided an overview of the
regulatory framework contained in the Coastal Act:

"A [coastal development permit] is generally required for a
development within the coastal zone as defined in the Coastal Act.
(§§ 30103, subd. (a), 30600, subd. (a).) A local government within
the coastal zone is required to prepare a local coastal program . . . for

the portion of the coastal zone within its jurisdiction. (§ 30500,
subd. (a).) When the Commission has certified a[] [local coastal
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program] and actions to implement the [local coastal program] have
become effective, authority to issue [coastal development permits]
within the certified area is delegated from the Commission to the

local government, subject to appeals to the Commission. (§ 30519,
subd. (a).)

"Local government actions on [coastal development permit]
applications for certain types of developments, e.g., those within 100
feet of any wetland, are appealable to the Commission (§ 30603,
subd. (a)), and the Commission has appellate jurisdiction to
determine whether a [coastal development permit] is consistent with
the [local coastal program] and coastal access policies (§ 30603,
subd. (b)). In an appeal, the Commission first determines whether a
substantial issue as to such consistency has been raised. (§ 30625,
subd. (b).) If a substantial issue is presented, the Commission
reviews the [coastal development permit] application de novo.

(§ 30621, subd. (a); Cal. Code Regs., tit. 14, § 13115, subd. (b).)"

In Charles A. Pratt Construction Co., Inc. v. California Coastal Com. (2008) 162
Cal.App.4th 1068 (Charles A. Pratt Construction Co., Inc.) the Court of Appeal
explained that a fundamental purpose of the Coastal Act is to ensure that state policies
under the Act take precedence over the concerns of local governments, notwithstanding
the involvement of local governments in the Act's implementation:

"Although local governments have the authority to issue coastal
development permits, that authority is delegated by the Commission.
The Commission has the ultimate authority to ensure that coastal
development conforms to the policies embodied in the state's Coastal
Act. In fact, a fundamental purpose of the Coastal Act is to ensure
that state policies prevail over the concerns of local government.
(See City of Chula Vista v. Superior Court (1982) 133 Cal.App.3d
472, 489 [Commission exercises independent judgment in approving
[local coastal program] because it is assumed statewide interests are
not always well represented at the local level].) The Commission
applies state law and policies to determine whether the development
permit complies with the [local coastal program]." (Charles A. Pratt
Construction Co., Inc., supra, at pp. 1075-1076; accord Pacific
Palisades Bowl Mobile Estates, LLC. v. City of Los Angeles (2012)
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55 Cal.4th 783, 794 (Pacific Palisades), citing Charles A. Pratt
Construction Co., Inc.)

2. The Commission lacked administrative appellate jurisdiction under
section 30625 to consider the three appeals of the City's ordinance

The Commission contends that that it had jurisdiction pursuant to section 30625 to
consider the three appeals of the City's adoption of the Nuisance Abatement Ordinance.
Because the Commission's claim raises an issue of statutory interpretation, we apply the
de novo standard of review. (See Doe v. Brown (2009) 177 Cal.App.4th 408, 417 ["We
apply the de novo standard of review to this claim, since the claim raises an issue of
statutory interpretation"].)

a. The Commission's appellate administrative jurisdiction over local
government decisions pursuant to section 30625

Section 30625 provides:

"(a) Except as otherwise specifically provided in subdivision (a) of
Section 30602, any appealable action on a coastal development
permit or claim of exemption for any development by a local
government or port governing body may be appealed to the
commission by an applicant, any aggrieved person, or any two
members of the commission. The commission may approve,
modify, or deny such proposed development, and if no action is
taken within the time limit specified in Sections 30621 and 30622,
the decision of the local government or port governing body, as the
case may be, shall become final, unless the time limit in Section
30621 or 30622 is waived by the applicant.

"(b) The commission shall hear an appeal unless it determines the
following:

"(1) With respect to appeals pursuant to subdivision (a) of Section
30602, that no substantial issue exists as to conformity with Chapter
3 (commencing with Section 30200).
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"(2) With respect to appeals to the commission after certification of

a local coastal program, that no substantial issue exists with respect

to the grounds on which an appeal has been filed pursuant to Section

30603.

"(3) With respect to appeals to the commission after certification of

a port master plan, that no substantial issue exists as to conformity

with the certified port master plan.

"(c) Decisions of the commission, where applicable, shall guide

local governments or port governing bodies in their future actions

under this division." (Italics added.)

b. Application
The plain language of section 30625 indicates that the statute grants the

Commission administrative appellate jurisdiction to hear an appeal of a decision
rendered by a local government that has adjudicated a claim related to either a coastal
development permit or a claim of exemption from Coastal Act permitting requirements.
The statute's references to "appeals pursuant to subdivision (a) of Section 30602"
(§ 30625, subd. (b)(1), italics added), and "appeals to the commission after certification
of a local coastal program . . . pursuant to Section 30603" (§ 30625, subd. (b)(2), italics

added), support that conclusion. Sections 30602 and 30603 provide that the Commission

has appellate jurisdiction to review certain quasi-adjudicatory actions taken by local

governments in the context of coastal development applications.10

10 Section 30602 provides in relevant part, "Prior to certification of its local coastal
program, any action taken by a local government on a coastal development permit
application may be appealed . . . to the commission."

Section 30603 provides in relevant part, "(a) After certification of its local coastal
program, an action taken by a local government on a coastal development permit
application may be appealed to the commission for only the following types of
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A municipality's legislative action in adopting an ordinance is not a quasi-
adjudicatory administrative decision as to which the Commission has appellate
jurisdiction pursuant to section 30625. The City's enactment of the Nuisance Abatement
Ordinance thus did not constitute a quasi-adjudicatory "appealable action" (§ 30625,
subd. (a)) by a "local government" from which an appeal pursuant to section 30625 could
be taken.

Not surprisingly, there is nothing in the Commission's administrative regulations
implementing the Coastal Act that suggests that the Commission has ever interpreted
section 30625 as granting it appellate jurisdiction to consider whether development

mandated by a local government's nuisance abatement ordinance, or by any other local

ordinance, requires a permit.1] Even the administrative forms used by the Commission
in this case indicate that the only matters over which the Commission exercises appellate
jurisdiction pursuant to section 30625 are permitting decisions made by a local
government. A form entitled "Commission Notification of Appeal" informed the City
that "the coastal development permit decision described below has been appealed to the
California Coastal Commission pursuant to . . . Sections 30603 and 30625." The
Commission's "Notification of Final Appeal Action" states in relevant part, "Where the

Commission vote is 'substantial issue,' and then 'approval' or 'approval with conditions,'

developments: [q] (1) Developments approved by the local government between the sea
and the first public road paralleling the sea or within 300 feet of the inland extent of any
beach or of the mean high tideline of the sea where there is no beach, whichever is the
greater distance."

11 These regulations are codified in a chapter entitled "Exclusions from Permit
Requirements." (Cal. Code. Regs., tit. 14, § 13200 et. seq., div 5.5, ch. 6.)
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or 'denial' on the de novo application, the Commission decision replaces the local coastal
permit decision." (Italics added.) In this case, the City made no coastal development
permit decision, but instead, acted in a legislative capacity in adopting the Nuisance
Abatement Ordinance.

The Commission contends that the City's action in adopting the Nuisance
Abatement Ordinance amounted to a "claim of exemption for any development by a local
government" within the meaning of section 30625, and is therefore appealable to the
Commission. We disagree. The City and Headlands persuasively argue that this portion
of section 30625 authorizes the Commission to exercise appellate jurisdiction over quasi-
adjudicatory decisions made by a local government on applications for exemptions that
are specifically referred to in the Coastal Act, including emergency projects pursuant to

section 30610.2, and the construction of certain single-family residences pursuant to

section 30600.12 More broadly, while the Commission reads the statute as authorizing

12 Section 30610.2 provides: "Any person wishing to construct a single-family
residence on a vacant lot within an area designated by the commission pursuant to
subdivision (b) of Section 30610.1 shall, prior to the commencement of construction,
secure from the local government with jurisdiction over the lot in question a written
certification or determination that the lot meets the criteria specified in subdivision (c) of
Section 30610.1 and is therefore exempt from the coastal development permit
requirements of this division." (Italics added.)
Section 30600 provides in relevant part:

"(e) This section does not apply to any of the following projects,

except that notification by the agency or public utility performing

any of the following projects shall be made to the commission within

14 days from the date of the commencement of the project:

"7 9
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review of a local government's claim of exemption, the statute actually authorizes the
Commission to exercise appellate jurisdiction over "an appealable action . . . by a local
government" (§ 30625, subd. (a)). Thus, section 30625, subdivision (a) authorizes the
Commission to review the decision of a local government on an applicant's claim of
exemption, not a local government's claim of exemption. In sum, we conclude that when
a municipality acts legislatively in an attempt to exercise nuisance abatement powers
pursuant to section 30005, subdivision (b), this municipal action does not constitute a
"claim of exemption" as that term is used in section 30625, subdivision (a).

Finally, we reject the Commission's suggestion, raised in its reply brief, that the
Commission was authorized to review the City's enactment of the Nuisance Abatement
Ordinance because the Commission is authorized to directly adjudicate certain claims for

exemptions from the Coastal Act's permit requirements, such as vested rights claims

pursuant to section 30608.13 The Commission appears to theorize that a party may

"(2) Emergency projects undertaken, carried out, or approved by a
public agency to maintain, repair, or restore an existing highway . . .
damaged as a result of fire, flood, storm, earthquake, land
subsidence, gradual earth movement, or landslide, within one year of
the damage. This paragraph does not exempt from this section any
project undertaken, carried out, or approved by a public agency to
expand or widen a highway damaged by fire, flood, storm,
earthquake, land subsidence, gradual earth movement, or landslide."
(Italics added.)

13 Section 30608 provides: "No person who has obtained a vested right in a
development prior to the effective date of this division or who has obtained a permit from
the California Coastal Zone Conservation Commission pursuant to the California Coastal
Zone Conservation Act of 1972 (former Division 18 (commencing with Section 27000))
shall be required to secure approval for the development pursuant to this division.
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directly challenge a local government's assertion of abatement authority under section
30005, subdivision (b) before the Commission, pursuant to section 30625, because
"vested rights claims are made directly to the Commission." We reject this argument
because the Commission has not demonstrated that in adjudicating a section 30608 claim
brought "directly to the Commission" it is exercising appellate jurisdiction pursuant to
section 30625.

In sum, section 30625 grants the Commission appellate administrative jurisdiction
over certain appeals. In this case, the City took no "appealable action" (§ 30625, subd.
(a)) from which an appeal could be taken. Thus, the Commission did not have
jurisdiction pursuant to section 30625 to consider the validity of the development
mandated by the Nuisance Abatement Ordinance. Accordingly, the actions that the
Commission took at the May 13 hearing were unauthorized and, therefore, void.

Notwithstanding our conclusion that the Commission did not have jurisdiction
pursuant to section 30625 to consider whether the development mandated by the
Nuisance Abatement Ordinance constituted a violation of the local coastal program and
required a coastal development permit, we consider below whether the trial court erred in
restraining the Commission from exercising jurisdiction over the development mandated
by the Nuisance Abatement Ordinance without first determining whether the City was

acting within the scope of section 30005, subdivision (b).

However, no substantial change may be made in the development without prior approval
having been obtained under this division."
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3. The trial court erred in restraining the Commission from exercising
jurisdiction over the development mandated by the Nuisance Abatement
Ordinance without first determining whether the City was properly acting
within the scope of section 30005, subdivision (b)

The Commission claims that the trial court erred in restraining the Commission
from exercising jurisdiction over the development mandated by the Nuisance Abatement
Ordinance without first determining whether the City was acting within the scope of
section 30005, subdivision (b). In order to resolve the Commission's claim, we must
address three subsidiary issues. First, was the City permitted to seek a writ of mandate to
preclude the Commission from exercising jurisdiction over the City's actions on the
ground that those actions are necessary to abate a nuisance? In part III.A.3.a., post, we
conclude that under the unusual circumstances of this case, in which the Commission has
already indicated its intent to direct the City to cease implementing the development
mandated by the Nuisance Abatement Ordinance, the City was entitled to seek a writ of
mandate in the trial court to restrain the Commission from exercising jurisdiction over the
City's efforts to implement the Nuisance Abatement Ordinance. Second, what was the
City required to demonstrate in order to obtain injunctive or writ relief restraining the
Commission from exercising jurisdiction over the development mandated by the
Nuisance Abatement Ordinance? In part III.A.3.b., post, we conclude that the City, as
the petitioner/plaintiff in this action, was required to demonstrate that it had exercised its
nuisance abatement powers under section 30005, subdivision (b) in good faith, and that it

had not adopted the Nuisance Abatement Ordinance as a pretext for avoiding its

obligations under the City's local coastal program. Third, did the trial court err in
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concluding that the City demonstrated that it was entitled to a writ restraining the
Commission from exercising jurisdiction over the development mandated by the
Nuisance Abatement Ordinance? In part I1I.A.3.c., post, we conclude that the trial court
erred in ordering the Commission to cease and desist exercising jurisdiction over
development mandated by the Nuisance Abatement Ordinance without first determining
whether the City's enactment of the ordinance was a pretext for avoiding the requirements
of its local coastal program.
a. The City was entitled to seek a writ of mandate to preclude the
Commission from exercising jurisdiction over its actions on the
ground that those actions were necessary to abate a nuisance

In light of our affirmance of the trial court's conclusion that the action taken by the
Commission at the May 13, 2010 hearing was void because section 30625 did not grant
the Commission jurisdiction to hold such a hearing, we first consider whether the
doctrine of exhaustion of administrative remedies requires us to reverse the trial court's
rulings insofar as the court ordered the Commission to cease and desist taking any future
actions to exercise jurisdiction over the development mandated by the City's Nuisance
Abatement Ordinance. Specifically, we consider whether the exhaustion doctrine
requires that we direct the trial court to order the City to submit its contention that the
Commission lacks jurisdiction under section 30005, subdivision (b) to the Commission,
in the event that the Commission attempts to institute any further proceedings concerning
development mandated by the Nuisance Abatement Ordinance. We conclude that under
the circumstances of this case, the exhaustion doctrine did not preclude the City from

seeking writ relief to restrain the Commission from taking future actions to exercise
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jurisdiction over the development mandated by the City's Nuisance Abatement
Ordinance.

"In general, a party must exhaust administrative remedies before resorting to the
courts. [Citations.]" (Coachella Valley Mosquito and Vector Control Dist. v. California
Public Employment Relations Bd. (2005) 35 Cal.4th 1072, 1080 (Coachella).) "The
doctrine requiring exhaustion of administrative remedies is subject to exceptions.
[Citation.] Under one of these exceptions, '[f]ailure to exhaust administrative remedies is
excused if it 1s clear that exhaustion would be futile." [Citations.] '"The futility exception
requires that the party invoking the exception "can positively state that the [agency] has
declared what its ruling will be on a particular case." ' [Citations.]" (ld. at pp. 1080-
1081.)

At its May 13 hearing, the Commission rejected the City's section 30005,
subdivision (b) jurisdictional claim and concluded that the development mandated by the
Nuisance Abatement Ordinance required a coastal development permit. In a May 17
letter, the Commission advised the City that the development mandated by the Ordinance
"lacks the required Coastal Development Permit and constitutes a violation of the [local
coastal program] and the Coastal Act." The Commission further instructed the City that
"the unpermitted gates . . . need to be removed, and the hour restrictions should be
suspended."

Under these circumstances, notwithstanding that the action taken by the
Commission at the May 13 hearing was void due to the Commission's lack of jurisdiction

(see pt. I1I.A.2., ante), the Commission has fully and clearly declared "what its ruling will
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be" (Coachella, supra, 35 Cal.4th at pp. 1080-1081), with respect to the development
mandated by the Nuisance Abatement Ordinance. The futility exception to the
exhaustion doctrine therefore applies (ibid.), and the City was permitted to seek writ

relief to restrain the Commission from taking future actions to exercise jurisdiction over

the development mandated by the City's Nuisance Abatement Ordinance. 14
Accordingly, we agree with the City and Headlands that, under the circumstances
of this case, the City was permitted to seek a judicial determination as to whether it was
properly acting within the scope of section 30005, subdivision (b) in enacting the
Nuisance Abatement Ordinance. However, for the reasons discussed in parts I11I.A.3.b.
and II1.A.3.c., post, we conclude that the trial court erred in concluding that the City
demonstrated that it was acting within the scope section 30005, subdivision (b) in this

case.

14 In light of our conclusion that any further action on the part of the City to exhaust
administrative remedies would be futile under the circumstances of this case, we need not
consider whether, in general, a local government may seek to restrain the Commission
from exercising jurisdiction over a development on the ground that the local
government's actions are within the scope of section 30005, subdivision (b), without the
Commission having first adjudicated the claim. (See Coachella, supra, 35 Cal.4th at pp.
1081-1082 ["exhaustion of administrative remedies may be excused when a party claims
that 'the agency lacks authority, statutory or otherwise, to resolve the underlying dispute
between the parties,' " and stating that "[i]n deciding whether to entertain a claim that an
agency lacks jurisdiction before the agency proceedings have run their course, a court
considers three factors: the injury or burden that exhaustion will impose, the strength of
the legal argument that the agency lacks jurisdiction, and the extent to which
administrative expertise may aid in resolving the jurisdictional issue"].)
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b. A local government may not order the abatement of a nuisance as a
pretext for avoiding the requirements of the local government's own
local coastal program

In considering whether the trial court erred in concluding that section 30005,
subdivision (b) precludes the Commission from exercising jurisdiction over development
mandated by the Nuisance Abatement Ordinance, we are required to interpret the scope
of section 30005, subdivision (b). We consider this issue de novo. (See Doe v. Brown,
supra, 177 Cal.App.4th at p. 417.)

1. Section 30005

Section 30005 provides:

"No provision of this division[13] is a limitation on any of the
following:

"(a) Except as otherwise limited by state law, on the power of a city
or county or city and county to adopt and enforce additional
regulations, not in conflict with this act, imposing further conditions,
restrictions, or limitations with respect to any land or water use or
other activity which might adversely affect the resources of the
coastal zone.

"(b) On the power of any city or county or city and county to
declare, prohibit, and abate nuisances.

"(c) On the power of the Attorney General to bring an action in the
name of the people of the state to enjoin any waste or pollution of
the resources of the coastal zone or any nuisance.

"(d) On the right of any person to maintain an appropriate action for
relief against a private nuisance or for any other private relief."
(Italics added.)

15 The "division" in section 30005 refers to the Coastal Act. (See § 30000 ["This
division shall be known and may be cited as the California Coastal Act of 1976.")
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il. The parties' arguments concerning the scope of section
30005, subdivision (b)

The City and Headlands argue that section 30005, subdivision (b) should be
interpreted to permit a city to abate a nuisance in any manner within the scope of its

police powers, even if the abatement is in conflict with the Coastal Act and/or the City's

local coastal program.16 However, neither the City nor Headlands appears to contend
that section 30005, subdivision (b) should be interpreted to permit a city to exercise its

nuisance abatement powers for the specific purpose of avoiding complying with the city's

own local coastal program.17 Indeed, the City states in its brief, "The courts . . . are the
appropriate forum for an argument about whether a city is abusing its nuisance powers."
The Commission contends that section 30005 clarifies that the Coastal Act does
not occupy "the field of land use regulation," but maintains that the statute cannot
reasonably be interpreted as authorizing a city to "evade the Coastal Act access
requirements by simply declaring some isolated and weakly documented instances of
unlawful conduct to be nuisances and imposing abatement measures that drastically

restrict lawful public access." In other words, the Commission maintains that section

16 The City states in its brief, "[T]he Coastal Act does not limit a city's police powers
to declare, abate and prevent nuisances, even if those measures conflict with Coastal Act
provisions." (Italics added.) Headlands implicitly takes the same position throughout its
brief.

17 Both the City and Headlands forcefully contend as a factual matter that the City's
adoption of the Nuisance Abatement Ordinance was not a pretext for avoiding local
coastal program obligations. We need not consider arguments pertaining to these
contentions in the context of deciding the statutory interpretation question presented in
this appeal. However, the trial court may consider them on remand. (See pt. II[.A 4.,
post.)
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30005, subdivision (b) should not be interpreted to permit a city to exercise its nuisance

abatement powers to avoid complying with the city's own local coastal program.18 The
Commission argues that this interpretation "would effectively allow a local government
to amend its [local coastal program] without Commission certification."
iii.  Applicable principles of statutory interpretation
In Doe v. Brown, supra, 177 Cal.App.4th at pages 417-418, this court outlined the
following well-established principles of statutory interpretation:

" 'In construing any statute, "[w]ell-established rules of statutory
construction require us to ascertain the intent of the enacting
legislative body so that we may adopt the construction that best
effectuates the purpose of the law." [Citation.] "We first examine
the words themselves because the statutory language is generally the
most reliable indicator of legislative intent. [Citation.] The words of
the statute should be given their ordinary and usual meaning and
should be construed in their statutory context." [Citation.] If the
statutory language is unambiguous, "we presume the Legislature
meant what it said, and the plain meaning of the statute governs.'
[Citation.]" [Citation.]

" 'If, however, the statutory language is ambiguous or reasonably
susceptible to more than one interpretation, we will "examine the
context in which the language appears, adopting the construction
that best harmonizes the statute internally and with related statutes,"
and we can " ' "look to a variety of extrinsic aids, including the
ostensible objects to be achieved, the evils to be remedied, the
legislative history, public policy, contemporaneous administrative
construction, and the statutory scheme of which the statute is a
part." ' " [Citation.]" [Citation.]

18 In its brief, the Commission also states, "The Commission had substantial
evidence to conclude the [Nuisance Abatement Ordinance] was essentially a ruse" and
that "[t]he City . . . misused its nuisance authority to evade the Coastal Act and its [local
coastal program]."
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"' "We must select the construction that comports most closely with
the apparent intent of the Legislature, with a view to promoting
rather than defeating the general purpose of the statute, and avoid an
interpretation that would lead to absurd consequences." [Citation.]'
[Citation.] Further, "We presume that the Legislature, when enacting
a statute, was aware of existing related laws and intended to
maintain a consistent body of rules. [Citation.]' [Citation.]"

Section 30005, subdivision (b) is a "savings clause" (Citizens, supra, 196 Cal.App.
at p. 1584). Generally speaking, a savings clause preserves some preexisting legal
authority from the effect of some newly enacted legal authority that contains the savings
clause. "Saving clauses are usually strictly construed. . . . " (2A Norman J. Singer et al.,
Sutherland Statutory Construction, §§ 47.12 (7th ed. 2008) (hereafter Sutherland); see
also In re Lifschultz Fast Freight Corp. (7th Cir. 1995) 63 F.3d 621, 628 [citing
Sutherland and stating that courts should "resolve doubts about the scope of statutory
provisions and exceptions against those provisions"].)

iv.  Relevant case law

In Citizens, supra, 196 Cal.App.4th 1577, the Court of Appeal addressed the
Commission's jurisdiction to consider an appeal of the City of Eureka's (Eureka) issuance
of a coastal development permit for an "extensive marina project" on a site for which
Eureka had previously issued several nuisance abatement orders. (Id. at p. 1580.) The
permit authorized both site remediation and wetland restoration. (Id. at pp. 1581-1582.)
Several appeals of the permit were filed with the Commission. (Id. at p. 1582.) Prior to
the resolution of those appeals, a citizens group that supported the pollution remediation

mandated by the permit filed a petition for writ of administrative mandate in the trial

court, arguing that the Commission lacked jurisdiction to consider the permit appeals
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because Eureka had issued the permit pursuant to its power to abate nuisances under
section 30005, subdivision (b) and that the Commission's exercise of jurisdiction over the
appeals would " 'entail[] delay[s] in [the] cleanup.'" (Citizens, supra, at p. 1583.) The
trial court ruled that the actions authorized in the permit went " 'far beyond just nuisance
abatement,' " and that section 30005 did not prevent the Commission from asserting
jurisdiction under these circumstances. (Citizens, supra, at p. 1583.)

On appeal, in addressing the proper application of section 30005, the Citizens
court began by reviewing City of Monterey v. California Coastal Com. (1981) 120
Cal.App.3d 799 (Monterey) in which the Court of Appeal stated, in dicta, that a coastal
development permit is required where a project exceeds the scope of the "nuisance
exception" in section 30005, subdivision (b). (Citizens, supra, 196 Cal.App.4th at p.
1585.) The Citizens court also discussed a 1978 indexed advice letter from the Attorney
General to the Commission (Cal. Atty. Gen., Indexed Letter, No. IL 78-73 (May 18,
1978)), that stated that "neither a local government nor a person acting under order of a
local government [1]s required to obtain a [coastal development permit]," prior to
undertaking "abatement of a nuisance declared by a local government, where the
abatement would otherwise constitute a development under the Coastal Act," but that
" '[i]f the owner's activity exceeds the amount necessary to abate the nuisance, the owner
of course must obtain a coastal permit for that additional work.' [Citation.]" (Citizens,
supra, at p. 1585.)

After reviewing these authorities, the Citizens court stated:
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"These authorities point to an appropriate and workable rule that has

been endorsed by Commission staff[19] and which we adopt here:
'[Wlhere a local government properly declares a nuisance and
requires abatement measures that are narrowly targeted at abating
the declared nuisance, those measures do not require a [coastal
development permit]." On the other hand, a [coastal development
permit] is required if the development 'activity exceeds the amount
necessary' [citation] 'simply to abate the nuisance.' [Citation.]"
(Citizens, supra, 196 Cal.App.4th at p. 1585, fns. omitted.)

In applying this law to the facts of that case, the Citizens court concluded that
there was substantial evidence to support the trial court's conclusion that the development

authorized by the permit went " 'far beyond just nuisance abatement.' " (Citizens, supra,

196 Cal. App.4th at p. 1586.)20 The Citizens court affirmed the judgment and
summarized its holding as follows:

"Under section 30005, subdivision (b), application of the Coastal
Act turns on whether a development is limited to nuisance
abatement. If it is not so confined, then a [coastal development
permit] is required. If a [coastal development permit] is required,
the procedures provided for [coastal development permits] including
appeals to the Commission, must be followed. We have concluded
that a [coastal development permit] is required here, and accordingly
reject [appellant's] argument that the Commission lacks jurisdiction

19 In a footnote, the Citizens court stated, "We are quoting here from a May 2010
Commission staff memorandum pertaining to another development, which has been
included in the record in this case." (Citizens, supra, 196 Cal.App.4th at p. 1585, fn. 4.)
It appears that the memorandum to which the Citizens court was referring was a
Commission staff memorandum prepared for the Commission's May 2010 hearing at
issue in this appeal.

20 In reaching this conclusion, the Citizens court focused in particular on the wetland
activities authorized by the permit. (Citizens, supra, 196 Cal.App.4th at p. 1587 ["the
wetlands aspects of phase 1 involve environmental and regulatory issues significantly
beyond those presented in the 'site remediation' portion of the development in which the
nuisances identified by the City—contaminated soil, rubbish, and overgrown
vegetation—would be abated"].)
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to determine the [coastal development permit] appeal in this case."
(Citizens, supra, at p. 1589, fn. omitted.)

In Big Creek Lumber Co. v. County of Santa Cruz (2006) 38 Cal.4th 1139 (Big
Creek) and Pacific Lumber Co. v. State Water Resources Control Bd. (2006) 37 Cal.4th
921 (Pacific Lumber), our Supreme Court discussed two savings clauses that are similar,
but not identical, to section 30005. Former section 4514 provided in relevant part:

"No provision of [the Forest Practice Act] or any ruling,
requirement, or policy of the [Board of Forestry] is a limitation on
any of the following: [9]] (a) On the power of any city or county or
city and county to declare, prohibit, and abate nuisances. [{] ... [q]
(c) On the power of any state agency in the enforcement of
administration of any provision of law which it is specifically
authorized or required to enforce or administer."

In Pacific Lumber, the Supreme Court rejected a timber company's contention that
the Forest Practice Act (§ 4511 et. seq.) precluded the Regional Water Quality Resources
Control Board and the State Water Control Board (Water Boards) from imposing water
quality monitoring requirements that the California Department of Forestry and Fire
Protection (Department of Forestry) had deemed unnecessary in approving the company's
timber harvest plan amendment. (Pacific Lumber, supra, 37 Cal.4th at p. 926.) Citing
the savings clause contained in former section 4514, subdivision (c), the Pacific Lumber
court reasoned, "In light of the Forest Practice Act's express disclaimer of any
interference with agency responsibilities, and the absence of any irreconcilable conflict
between the savings clause and other provisions of the Forest Practice Act, we cannot

accept Pacific Lumber's argument that the act implicitly allocates to the Department of

Forestry exclusive responsibility for protecting state waters affected by timber harvesting,
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in derogation of the Water Boards' statutory prerogatives." (Pacific Lumber, supra, at p.
926, italics added.)

In the course of its ruling, the Pacific Lumber court emphasized that the case did
not present a scenario in which the Department of Forestry and the Water Boards had
issued orders that directly conflicted with each other:

"We are not faced here with a situation in which it would be literally
impossible for a timber harvester to simultaneously comply with
conflicting directives issued by the Department of Forestry and the
Water Boards. We trust that agencies strive to avoid such conflicts,
and express no opinion here regarding the appropriate outcome in a
case involving irreconcilable orders. (Cf. State Personnel Bd. v.
Fair Employment & Housing Com. [(1985)] 39 Cal.3d 422, 442, fn.
20 [noting that 'any conflicts which may arise in this area can be
resolved either by administrative accommodation between the two
agencies themselves or, failing that, by sensitive application of
evolving judicial principles'].)" (Pacific Lumber, supra, 37 Cal.4th
atp. 936, fn. 5.)

In Big Creek, the Supreme Court concluded that a county ordinance that regulated
the location of helicopter staging, loading, and servicing facilities associated with timber
operations was not preempted by a provision of the Forest Practice Act (§ 4516.5, subd.
(d)) that prohibited counties from "regulat[ing] the conduct of timber operations." (See
Big Creek, supra, 38 Cal.4th at p. 1162.) The Big Creek court supported its preemption
conclusion by citing the savings clause contained in former section 4514, subdivision (a).
(See Big Creek, supra, at p. 1162 ["In the case of the helicopter ordinance, which County
apparently enacted to address citizens' fears created by helicopters transporting multi-ton
logs by air over or near their neighborhoods, and citizen concerns with throbbing and
unbearable noise, the conclusion is buttressed by the fact that . . . the [Forest Practice
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Act] . .. expressly contemplate[s] the survival of localities' power to abate nuisances
endangering public health or safety"].) The Big Creek court did suggest that the nuisance
abatement savings clause did not entirely eviscerate the effect of the preemption
provision in the statute, noting, "County concedes it lacks authority to prohibit timber
removal by helicopters or to regulate the manner in which any such removal is
conducted." (Ibid; accord Kanter v. Warner-Lambert Co. (2002) 99 Cal.App.4th 780,
791 ["a savings clause should not be interpreted in such a way as to undercut or dilute an
express preemption clause"].)

V. The savings clause of section 30005, subdivision (b) should
not be interpreted so broadly as to authorize a local
government to avoid the requirements of its local coastal
program through a pretextual exercise of its nuisance
abatement powers

In interpreting the scope of section 30005, subdivision (b), we consider an issue
not directly addressed in the cases discussed above, namely, whether the Legislature
intended to authorize a local government to avoid the requirements of its local coastal
program by merely declaring a nuisance and prescribing abatement measures, regardless
of whether those measures are an artifice for avoiding those requirements. For the
reasons discussed below, we conclude that section 30005, subdivision (b) may not be so
broadly interpreted. In our view, if a trial court finds that a local government has abated
a nuisance for the specific purpose of avoiding its local coastal program obligations, the
local government is not acting within the scope of section 30005, subdivision (b). We

conclude that when a local government undertakes development that is directed at a true

nuisance, and those abatement measures are narrowly targeted at abating the nuisance
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(Citizens, supra, 196 Cal.App.4th at p. 1585), the declaration of the nuisance and the
abatement measures must be undertaken in good faith, and not as a pretext for avoiding
local coastal program obligations.

We begin with the language of the savings clause at issue. Section 30005,
subdivision (b) clearly does not expressly permit a local government to avoid the
requirements of its local coastal program through a pretextual exercise of its nuisance
abatement powers. Despite the City's and Headlands's apparent recognition that section
30005, subdivision (b) should not be interpreted to permit a municipality to exercise its
nuisance abatement powers for the specific purpose of avoiding complying with the
municipality's own local coastal program, the City and Headlands suggest that this court
should interpret the statute as stating that no provision of the Coastal Act is a limitation
on the power of any city to declare, prohibit, and abate nuisances for any reason
whatsoever. However, the statute is not so broadly worded.

The City and Headlands ask this court to infer from the lack of express language
restricting the scope of a city's abatement powers preserved under section 30005,
subdivision (b), that the Legislature intended for cities' abatement powers to be
unrestricted. In support of this contention, the City and Headlands note that section
30005, subdivision (a) authorizes cities to adopt certain additional regulations "not in
conflict with this act," while section 30005, subdivision (b) contains no such limitation.
The City and Headlands suggest that by negative implication, the Legislature adopted
section 30005, subdivision (b) primarily for the purpose of permitting cities to abate

nuisances in ways that are in conflict with Coastal Act policies. Yet, even though the
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Legislature intended to permit local governments to engage in legitimate nuisance
abatement activities without a coastal development permit, we are not persuaded that the
Legislature intended that section 30005, subdivision (b) authorize a city to evade its local
coastal program obligations under the guise of nuisance abatement.

To begin with, this court has offered (albeit without considerable discussion), an
interpretation of the statute that directly conflicts with this proposition. (See Conway V.
City of Imperial Beach (1997) 52 Cal.App.4th 78, 87 (Conway) [stating that through the
enactment of section 30005, subdivisions (a) and (b), "the Legislature clearly intends that
local governments retain authority to regulate land or water uses in the coastal zone when
necessary to protect coastal resources. This authority exists so long as the regulations
enacted are 'not in conflict' with the purposes of the Coastal Act" (italics added)].)
Further, neither section 30005, subdivision (a) nor (b) suggests that the Legislature
intended that a city be allowed to utilize its abatement powers in ways that conflict with
Coastal Act policies when a court determines that the local government's abatement is a
pretext for avoiding local coastal program obligations.

A careful comparison of the text of the savings clause at issue in this case with the
clauses discussed in Big Creek and Pacific Lumber, suggests a second textual limitation
on the scope of section 30005. As adopted in 1973, former section 4514 of the Forest
Practice Act stated in relevant part:

"No provision of this chapter or any ruling, requirement, or policy of
the board is a limitation on any of the following:

"(a) On the power of a city or county or city and county to declare,
prohibit, and abate nuisances." (Italics added.)
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Three years later, in 1976, in adopting section 30005, the Legislature used
language nearly identical to that contained in former section 4514, but narrowed the
textual scope of the savings clause by stating:

"No provision of this division [i.e. the Coastal Act] is a limitation on
any of the following:

(b) On the power of any city or county or city and county to declare,
prohibit, and abate nuisances." (Italics added.)

The Coastal Act requires local governments within the coastal zone to adopt their

own local coastal programs (§ 30500, subd. (a)),21 and, after certification of such local
coastal programs by the Commission, authorizes those governments to issue permits
consistent within these local coastal programs (§ 30519, subd. (a)). Thus, a strong textual
argument can be made that the savings clause in section 30005, subdivision (b) does not
preserve the authority of a city to exercise abatement powers as a means to avoid its own
local coastal program because such local coastal programs are not "provision[s] of the
[the Coastal Act]" (§ 30500). To conclude otherwise would be to say that the Legislature
intended that section 30005 be interpreted as broadly as former section 4514,
notwithstanding the expressly narrower language in section 30005. In any event, the fact
that section 30005 specifically refers to the Coastal Act is consistent with our conclusion

that in order to obtain injunctive or writ relief restraining the Commission from enforcing

21 Further, unlike administrative regulations implementing a statute, which derive
their authority from the statute (Selby v. Department of Motor Vehicles (1980) 110
Cal.App.3d 470, 474), it is clear that under the Coastal Act, local governments determine
the content of such programs in the first instance. (See § 30500, subd. (c).)
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the Coastal Act, a municipality must demonstrate that it is not exercising its nuisance
abatement powers for the purpose of avoiding the municipality's obligations under its
own local coastal program in order to demonstrate that its abatement activities are within
the savings clause in section 30005, subdivision (b).

In addition to the statutory text, the apparent purpose of section 30005, subdivision
(b) supports a narrower interpretation of the statute. Section 30005, subdivision (b)
preserves the authority of local governments to abate nuisances. Given that a nuisance is
something that is "injurious to health, . . . offensive to the senses, . . . or interfere[s] with
the comfortable enjoyment of life or property" (Civ. Code, § 3479), a local government's
efforts to abate a nuisance will often be fully consistent with the Coastal Act's central
purpose of " '[p]rotect[ing], maintain[ing], and, where feasible, enhanc[ing] and
restor[ing] the overall quality of the coastal zone environment and its natural and

artificial resources." (Hines v. California Coastal Com. (2010) 186 Cal.App.4th
830, 840.) It is for this reason that Headlands's citation to Napa Valley Wine Train, Inc.
v. Public Utilities Com. (1990) 50 Cal.3d 370 (Napa Valley) is unpersuasive. In Napa
Valley, the Supreme Court concluded that an exemption in the California Environmental
Quality Act (CEQA) for projects that increased passenger rail services for rail lines
already in use should be given effect, despite the fact that the project would have a
significant impact on the environment. (Napa Valley, supra, at p. 377.) In rejecting an
argument that the exemption should apply only to projects that would not have a

significant impact on the environment, the Napa Valley court reasoned, "It is precisely to
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avoid that burden for an entire class of projects that the Legislature has enacted the
exemption." (ld. at p. 381.)

In Napa Valley, the entire purpose of the exemption at issue was to permit projects
to be undertaken in a manner contrary to CEQA (i.e. to permit projects to be undertaken
without the environmental review specified under CEQA). In this case, in contrast,
despite the fact that the Legislature authorized cities to conduct legitimate nuisance
abatement activities without a coastal development permit, there is nothing in the Coastal
Act that suggests that the Legislature enacted section 30005, subdivision (b) for the
specific purpose of ensuring that cities could abate nuisances in ways that would conflict
with the Coastal Act's goals, including maximization of public access to the coast.

The context in which the nuisance abatement savings clause appears supports the
conclusion that the Legislature likely envisioned that section 30005, subdivision (b)
would most often be used by cities to abate nuisances in the coastal zone in ways that
further the purposes of the Coastal Act. More specifically, the fact that the other
provisions of section 30005 authorize actions that are generally taken in a manner
consistent with the Coastal Act, suggests that the primary purpose of subdivision (b) is to
make clear that the Commission does not have exclusive jurisdiction to take action to
protect the coast, and that municipalities may act to legitimately abate a nuisance within
the coastal zone without having to obtain a coastal development permit. (See, e.g.,

§ 30005, subd. (a) [Coastal Act is no limitation on certain regulations concerning

"activity which might adversely affect the resources of the coastal zone"]; § 30005, subd.
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(c) [Coastal Act is no limitation on certain actions to "enjoin any waste or pollution of the
resources of the coastal zone or any nuisance"].)

Further, construing the generic savings clause in section 30005, subdivision (b) to
permit cities to adopt pretextual nuisance abatement measures would have the potential to
undermine a host of other California environmental statutes that contain generic nuisance
abatement savings clauses similar to section 30005, subdivision (b). (See e.g., § 2715
[mining]; Health & Saf. Code, § 5415, subd. (b) [sewage waste]; and Health & Saf. Code,
§ 41509, subd. (a) [air pollution].) For example, Health and Safety Code section 5411,
which governs sewage waste, provides, "No person shall discharge sewage or other
waste, or the effluent of treated sewage or other waste, in any manner which will result in
contamination, pollution or a nuisance." Health and Safety Code section 5415,
subdivision (b) states that no provision in the chapter governing sewage waste is a
limitation on "[t]he authority of any city or county to declare, prohibit, and abate
nuisances." Just as Health and Safety Code section 5415 cannot reasonably be
interpreted as permitting a City to abate nuisance conditions at a landfill by discharging
waste as a pretext for avoiding waste discharge obligations under Health and Safety Code
section 5411, Public Resources Code section 30005 cannot reasonably be read to
authorize a City to abate a nuisance in the coastal zone by authorizing development as a
pretext for avoiding local coastal program obligations.

Excluding the pretextual use of nuisance abatement powers from the scope of the
safe harbor of section 30005, subdivision (b) is also fully consistent with the narrow

construction given the statute in Citizens. (See Citizens, supra, 196 Cal.App.4th at p.
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1586 [acknowledging that it was adopting a "narrow construction" of section 30005,
subdivision (b) and stating, "Given the breadth of conditions that can be deemed to
constitute nuisances . . ., a contrary conclusion that exempted all projects involving
some nuisance abatement from Coastal Act requirements would undo the statutory
scheme"; accord Big Creek, supra, 38 Cal.4th at p. 1162 [declining to interpret savings
clause as to permit city to take actions that would conflict with express preemption
provision].)

Interpreting section 30005, subdivision (b) as not authorizing cities to abate
nuisances in ways that are a pretext for avoiding Coastal Act policies is also consistent
with the general rule that "[s]aving clauses are usually strictly construed" (Sutherland,
supra, at § 47.12). This interpretation is also consistent with case law in which courts
have refused to interpret savings clauses in a manner that would authorize activity that
directly conflicts with the statutory scheme containing the savings clause. (See Dowhal
v. SmithKline Beecham Consumer Healthcare (2004) 32 Cal.4th 910, 926 (Dowhal)
["The United States Supreme Court has never interpreted a savings clause so broadly as
to permit a state enactment to conflict with a federal regulation scheme" (italics added)];
Geier v. American Honda Motor Co. (2000) 529 U.S. 861, 869 ["this Court has
repeatedly 'decline[d] to give broad effect to saving clauses where doing so would upset
the careful regulatory scheme established by federal law' [citation]"]; accord Pacific
Lumber, supra, 37 Cal.4th at p. 936, fn. 5 [applying savings clause where application of
clause would not result in "conflicting directives" by two agencies].) Although section

30005, subdivision (b) has been interpreted to permit local governments to engage in
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nuisance abatement activities without having to obtain a coastal development permit
(Citizens, supra, 196 Cal.App.4th at p. 1585), we decline to interpret the provision so
broadly as to permit cities to exercise their nuisance abatement authority in a pretextual
manner, to avoid local coastal program obligations.

The Commission's interpretation of section 30005, subdivision (b) is also
consistent with several rules of statutory construction contained in the Coastal Act itself.
(See § 30007.5 ["The Legislature further finds and recognizes that conflicts may occur
between one or more policies of the division. The Legislature therefore declares that in
carrying out the provisions of this division such conflicts be resolved in a manner which
on balance is the most protective of significant coastal resources"] and § 30009 ["This
division shall be liberally construed to accomplish its purposes and objectives"].) Such
an interpretation is also consistent with the fact that " 'a fundamental purpose of the
Coastal Act is to ensure that state policies prevail over the concerns of local government.'
[Citation.]" (Pacific Palisades, supra, 55 Cal.4th at p. 794.)

Accordingly, we conclude that, where a city seeks a court order restraining the
Commission from taking enforcement action against the city on the ground that the city is
properly exercising its nuisance abatement powers under section 30005, subdivision (b),
a court should conclude that the abatement is not within the scope of section 30005,
subdivision (b) if it determines that the city's action in declaring a nuisance, or in

prescribing the alleged abatement actions, is a pretext for avoiding its obligations under
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the local coastal program.22 We emphasize that because most development within the
coastal zone requires a permit (§§ 30103, subd. (a), 30600, subd. (a)), a trial court cannot
conclude that a city is acting outside the scope of its nuisance abatement powers merely
by finding that it is taking actions that are in conflict with the Coastal Act. To do so
would be to conclude that a City must obtain a coastal development permit any time it
abates a nuisance in a coastal zone, contrary to the holding in Citizens. (Citizens, supra,
196 Cal.App.4th at p. 1585 [concluding that a coastal permit is not required " '[w]here a
local government properly declares a nuisance and requires abatement measures that are
narrowly targeted at abating the declared nuisance . . . ' [citation]"].) However, where a
local government improperly declares a nuisance as a pretext for avoiding its own local
coastal program obligations, section 30005 does not provide a safe harbor from the
Commission's jurisdiction.
c. The trial court erred in ordering the Commission not to attempt to
exercise jurisdiction over development mandated by the Nuisance
Abatement Ordinance, without first determining whether the City's
enactment of the ordinance was a pretext for avoiding the
requirements of its local coastal program

The trial court concluded that "[r]egardless of the merits of the Commission's

arguments concerning the finding of a nuisance, . . . the Coastal Commission lacks

22 We reject the City and Headlands's contention that such an interpretation would
violate the separation of powers doctrine, by permitting the Commission to "review|[] the
legal validity of the [Nuisance Abatement Ordinance]." Our interpretation of section
30005, subdivision (b) does not authorize the Commission to review the legal validity of
ordinance. Rather, we interpret section 30005, subdivision (b) as requiring that a trial
court not prevent the Commission from exercising jurisdiction over development
mandated by an ordinance where the court finds that the local government adopted the
ordinance as a pretext for avoiding the local government's local coastal program.
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jurisdiction to adjudicate this matter and . . . such issues are reserved for adjudication by
the courts." The trial court also ruled that "the . . . Commission lacks jurisdiction under
Coastal Act section 30005], subdivision] (b) to place limitations on the enforcement of
the Nuisance Abatement Ordinance." The court issued a peremptory writ of mandate
directing the Commission to "cease and desist from any actions to enforce or otherwise
attempt to submit the City's Nuisance Abatement Ordinance to the jurisdiction of

the . . . Commission." Through these rulings, it appears that the trial court concluded that
the City's mere declaration that it was exercising nuisance abatement powers pursuant to
section 30005, subdivision (b) deprived the Commission of any jurisdiction over the
development mandated by the Nuisance Abatement Ordinance. Alternatively, the trial
court may have intended to conclude that the Commission could assume jurisdiction over
the development mandated by the Nuisance Abatement Ordinance only if the trial court
were subsequently to invalidate the ordinance in the Surfrider Case. In either instance,
the court erred in granting a petition for writ of mandate restraining the Commission from
exercising jurisdiction over the development mandated by the Nuisance Abatement
Ordinance without first determining, in the City's Case, whether the City was acting

properly within the scope of its nuisance abatement powers pursuant to section 30005,

subdivision (b).23

23 The trial court was required to interpret section 30005, subdivision (b) without the
benefit of any directly applicable appellate authority. Citizens was decided after the trial
court ruled in this case, and there are apparently no other cases on point.
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Consistent with our interpretation of section 30005, subdivision (b) in part
II1.A.3.b., ante, prior to granting the City relief and ordering the Commission to refrain
from exercising jurisdiction over development mandated by the Nuisance Abatement
Ordinance, the trial court was required to determine whether there was an actual
nuisance, and if so, whether "the development 'activity exceeds the amount necessary'
[citation] 'simply to abate the nuisance.' [Citation.]" (Citizens, supra, 196 Cal.App.4th at
p. 1585.) The trial court was also required to determine whether the City's enactment of
the ordinance was a pretext for avoiding the requirements of its local coastal program. In
the companion Surfrider Case, the trial court reviewed a considerable amount of evidence
bearing on the issue of pretext and the scope of the abatement measures that the City
enacted in the Nuisance Abatement Ordinance. For example, the trial court considered
evidence pertaining to the conditions that allegedly support the nuisance declaration and
the measures that the City claimed were necessary to abate the alleged nuisance. The
trial court also heard evidence concerning whether the City's chosen abatement measures
conflicted with the City's obligations under the local coastal program. The court was
presented with evidence pertaining to provisions in the local coastal program concerning
trail access, and evidence that the Commission had rejected a previous request from
Headlands to be relieved of some of the requirements in the local coastal program
pertaining to such access based on alleged geotechnical and engineering difficulties. The
court also heard evidence that the City adopted the Nuisance Abatement Ordinance only

after the Commission "demanded that the City revoke the hours and remove the gates."
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Based on the trial court's statements in its order granting the petition for writ of
mandate in the Surfrider Case, it appears that the trial court is likely to find on remand in

this case that the City's enactment of the ordinance was a pretext for avoiding the
requirements of its local coastal program,24 and that the development mandated by the

City exceeded the amount necessary to abate any actual nuisance.25 However, because
the trial court did not consider these precise issues in the context of the City's writ
petition/complaint, we conclude that the trial court should be afforded that opportunity in
the first instance on remand, in accordance with our directions in part 111.A.4., post.

4, Proceedings on remand

In part I11.A.2., ante, we concluded that the Commission lacked appellate
jurisdiction pursuant to section 30625 to consider the validity of the development
mandated by the Nuisance Abatement Ordinance. The portion of the trial court's
judgment and the preemptory writ of mandate declaring the Commission's May 13
actions invalid are therefore affirmed.

In part I11.A.3., ante, we concluded that the trial court erred in determining that
section 30005, subdivision (b) precludes the Commission from exercising jurisdiction
over the development mandated by the Nuisance Abatement Ordinance without first

determining whether City's enactment of the Nuisance Abatement Ordinance was a

24 At oral argument in this court, the City's counsel acknowledged that the trial court
implicitly found in the Surfrider Case that the City's adoption of the Nuisance Abatement
Ordinance was pretextual.

25 We again emphasize that we do not intend to suggest what the trial court should
do on remand.
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pretext for avoiding the requirements of its local coastal program. That portion of the
trial court's judgment stating that the Commission lacks jurisdiction over the City's
Nuisance Abatement Ordinance pursuant to section 30005, subdivision (b), and that
portion of the trial court's peremptory writ of mandate ordering the Commission to "cease
and desist from any actions to enforce or otherwise attempt to submit the City's Nuisance
Abatement Ordinance to the jurisdiction of the . . . Commission" are reversed.

On remand, the trial court is directed to determine whether the City was acting

within the scope of section 30005, subdivision (b) in adopting the Nuisance Abatement

Ordinance.26 In making this determination, the trial court shall decide whether the City's
enactment of the Nuisance Abatement Ordinance was a pretext for avoiding the
requirements of its local coastal program and, if the court determines that there is an
actual nuisance, whether the development mandated by the Nuisance Abatement
Ordinance exceeds the amount necessary to abate that nuisance. If the court determines
that the City adopted the Nuisance Abatement Ordinance solely as a pretext for avoiding
obligations under the local coastal program and/or that the development mandated by the
Nuisance Abatement Ordinance exceeds the amount necessary to abate the nuisance, the
court is directed to enter a new judgment in favor of the Commission. The court's

judgment shall deny the City's request for a peremptory writ of mandate insofar as it

26 As the petitioner/plaintiff on the writ petition/complaint, the City shall bear the
burden of proof on remand in establishing that it was acting within the scope of section
30005, subdivision (b).
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seeks to prohibit the Commission from exercising jurisdiction over development that the

court determines to be outside the scope of section 30005, subdivision (b).27

If the court determines that the City has established that it did not act enact the
ordinance as a pretext to engage in development that would otherwise be subject to the
Commission's jurisdiction, or that it did not mandate development in excess of that
necessary to abate the nuisance, the court is directed to grant judgment in favor of the
City and to issue a peremptory writ of mandate prohibiting the Commission from
exercising jurisdiction over development mandated by the Nuisance Abatement
Ordinance.

The trial court is free to determine the procedural manner by which it will address
these issues, including whether to order supplemental briefing and/or to hold additional
hearings.

B. The City's and Headlands's appeals

In their appeals, the City and Headlands contend that the trial court erred in
declaring the Nuisance Abatement Ordinance "invalid and void insofar as there was no
properly declared nuisance and/or the manner of abatement was excessive." Surfrider
contends that the trial court properly determined that the Nuisance Abatement Ordinance
lacks any rational basis. In the alternative, Surfrider contends that the ordinance infringes

on various constitutional rights. For the reasons stated below, we elect to hold the City's

27 If the trial court enters judgment in favor of the Commission, the Commission will
bear the burden of proof in any potential future proceedings to prohibit or limit
development mandated by the Nuisance Abatement Ordinance. (See fn. 27, post.)
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and Headlands's appeals in abeyance, since the final resolution of the issues in the related
consolidated case may moot the issues raised in the City's and Headlands's appeals.

In the Commission's appeal in the City's Case, we held that the trial court erred in
concluding that section 30005, subdivision (b) precludes the Commission from exercising
jurisdiction over the development mandated by the Nuisance Abatement Ordinance. We
also determined that the case must be remanded for further proceedings that may, and
likely will, permit the Commission to exercise jurisdiction over the development
mandated by the Nuisance Abatement Ordinance. Further, to the extent that the

Commission is permitted to exercise such jurisdiction, the Commission has made it clear

that it intends to prohibit the development in question.28

Under these circumstances, it is likely that a final resolution of the issues in the
City's Case will moot the controversy in the City's and Headlands' appeal in the Surfrider
Case. In fact, the City essentially made this argument in the trial court, stating, "[I]f the
Lead Action [i.e. the City's Case] is resolved in favor of the Commission, [Surfrider's]
claims will be moot, since the Commission has already taken the action necessary to

prevent the enforcement of the City's Ordinance." (See Wilson v. Los Angeles County

28 In addition, although we have concluded that the Commission lacked jurisdiction
under section 30625 to attempt to prohibit such development (see pt. III.A.2., ante), there
are other provisions of the Coastal Act that the Commission could utilize in the event the
trial court concludes on remand that section 30005, subdivision (b) does not preclude the
Commission from exercising jurisdiction. For example, pursuant to section 30810, the
Commission may enter an order "to enforce any requirements of a certified local coastal
program . . . or any requirements of this division which are subject to the jurisdiction of
the certified program . . . under any of the following circumstances: [f]...[]] (3) The
local government or port governing body is a party to the violation."
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Civil Service Com. (1952) 112 Cal.App.2d 450, 453 ["although a case may originally
present an existing controversy, if before decision it has, through act of the parties or
other cause, occurring after the commencement of the action, lost that essential character,
it becomes a moot case or question which will not be considered by the court"].)

Under these unusual circumstances, we exercise our discretion to hold the appeals
in the related Surfrider Case in abeyance pending resolution of the issues on remand in
the City's Case. (See e.g., People v. Bennett (1998) 17 Cal.4th 373, 381 ["The Court of
Appeal issued an order to show cause returnable before the Orange County Superior
Court, and it ordered that the appeal be held in abeyance pending the outcome of the
hearing on the order to show cause"]; Eddins v. Redstone (2005) 134 Cal.App.4th 290,
302, fn. 6 ["This court deferred consideration of the appeal plaintiffs filed from the trial
court's ruling denying class certification, and that appeal will become moot upon the
finality of this decision"]; Mediterranean Exports, Inc. v. Superior Court of San Mateo
County (1981) 119 Cal.App.3d 605, 611 ["The matters pending on Mediterranean's
related appeal . . . have been held in abeyance pending the disposition of its petition in
this proceeding"].)

Holding the appeals in the Surfrider Case in abeyance has the virtue of permitting
the potential resolution of these related matters without the need to decide the
constitutional questions raised in the City's and Headlands's appeals. (See, e.g., Lyng V.
Northwest Indian Cemetery Protective Ass'n. (1988) 485 U.S. 439, 445 ["A fundamental
and long-standing principle of judicial restraint requires that courts avoid reaching

constitutional questions in advance of the necessity of deciding them"].) Such an
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approach also allows for the possibility that any future litigation over the validity of the
Commission's exercise of jurisdiction over the development mandated by the Nuisance
Abatement Ordinance will be unencumbered by what might well become essentially an

advisory opinion from this court concerning the related, but distinct, issues raised in the

City's and Headlands's appeals.29

Accordingly, we will hold the City's and Headlands's appeals in abeyance, pending
a final resolution of the issues in the City's Case, including any future action taken by the
Commission for the purpose of directing the City to cease and desist undertaking the
development mandated by the Nuisance Abatement Ordinance.

IV.
DISPOSITION

With respect to D060260, the trial court's June 2, 2011 judgment and
accompanying writ of mandate are affirmed insofar as the court concluded that the
Commission's actions taken at its May 13, 2010 hearing are invalid and void. The trial
court's June 2, 2011 judgment and accompanying writ of mandate are reversed insofar as

the trial court concluded that the Commission lacks jurisdiction over the City's Nuisance

29 The trial court's resolution of the two cases demonstrates the extent of their
interrelatedness. For example, notwithstanding the trial court's issuance of a peremptory
writ of mandate in the City's Case restraining the Commission from exercising
jurisdiction over the development mandated by the ordinance, the court's order in the
Surfrider Case states, "To the extent the City—in response to this ruling—continues to
maintain the gates and/or signage then the Court believes the matter would more
appropriately be in the jurisdiction of the Commission for further action." (Italics
added.) Holding the City's and Headlands's appeals in abeyance allows the issues of the
Commission's jurisdiction over the development to be resolved in the first instance in the
context of litigation concerning the City's petition/complaint against the Commission.
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Abatement Ordinance pursuant to section 30005, subdivision (b) and directed the
Commission to cease and desist attempting to exercise jurisdiction over development
mandated by the ordinance. The matter is remanded to the trial court with directions to
conduct further proceedings as outlined in part II1I.A.4., ante. Each party is to bear its
own costs on appeal in No. D060260.

The City's and Headlands's appeals in No. D060369 are held in abeyance. Within
60 days of this opinion being final, the parties are each directed to file an application with
this court informing this court of the status of the City's Case. Upon the consideration of
such applications, this court will determine the appropriate manner by which to proceed

in No. D060369.

AARON, J.

I CONCUR:

O'ROURKE, J.
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BENKE, J., Dissenting.

I disagree with three aspects of the majority's opinion. First, the majority
mischaracterizes the relief the City of Dana Point (the City) sought in its petition for a
writ of mandate and complaint for injunctive relief. The face of the City's petition and
complaint is quite clear: it only seeks a determination that under Public Resources Code!l
Codel section 30005, subdivision (b), the California Coastal Commission (the
Commission) lacks the power to determine the validity of the City's nuisance ordinance.
Nothing in the City's petition can be interpreted as requesting the trial court determine the
ultimate question of whether the ordinance is valid.

Second, and more importantly, the majority improperly requires the City establish
that its ordinance was valid. The City's ordinance is presumptively valid, and the City
was not required to establish the validity of its ordinance before enforcing the separation
of powers principles embodied in section 30005, subdivision (b). Rather, by its terms,
section 30005, subdivision (b) plainly placed that burden on the Commission. I note the
Commission could have brought a cross-complaint challenging the validity of the City's
ordinance or joined the Surfrider Foundation's action (the Surfrider case), which directly
challenged the validity of the nuisance ordinance. However, the Commission chose not
to take either course.

As a practical matter, by depriving the municipalities of the presumption that their

1 All further statutory references are to the Public Resources Code.
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nuisance ordinances are valid, the majority's opinion will require that municipalities
either obtain the approval of the Commission before exercising the power expressly and
unconditionally provided to them by section 30005, subdivision (b) or be prepared to
litigate their right to declare and abate nuisances. That circumstance improperly infringes
on the City's well-established constitutional and statutory prerogatives.

Third, I am baffled by the majority's unwillingness to address and dispose of the
issues raised in the City's appeal from the judgment entered by the trial court in the
Surfrider case. The City's appeal in the Surfrider case, on a fully developed record,
presents what will no doubt appear to the parties and the public to be precisely the issue
the majority are requiring the trial court revisit in the City's case against the Commission.
Not only do considerations of judicial economy suggest that we consider and determine
the validity of the City's ordinance at this point, but also the public's substantial interest in
access to the beach at the Headlands will continue to be burdened with what the trial
court has determined were unlawful limitations while the trial court and the parties are
compelled to again address issues we could and should resolve in the Surfrider case.

We should affirm the judgment in the City's case against the Commission and
directly address the merits of the issues presented in the Surfrider case.

I

The majority's statement that "[1]n sum, the City asked the trial court to rule that

the City was legitimately exercising nuisance abatement powers under section 30005,

subdivision (b) and that the Commission therefore lacked jurisdiction to restrict any
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action that the City might take pursuant to those powers" is at direct odds with what the
City asked for in its action against the Commission. In fact, the City only asked the trial
court to determine that the Commission had no jurisdiction to determine the validity of its
ordinance and therefore the trial court need not determine whether the nuisance ordinance
was valid. ]

I note that in moving for judgment on the pleadings, the City argued the
Commission had no authority to review the validity of the nuisance and that instead only

the courts have that power. In opposing the City's complaint and petition, the

1 In its declaratory relief action, the City alleged:

"55. There is an actual, present and continuing controversy between the City and
the Coastal Commission in that the City contends the Coastal Commission lacks
jurisdiction to take any action to place limitations on the establishment and enforcement
of the Nuisance Abatement Ordinance, for the reasons set forth above. The Coastal
Commission denies the City's contention, and, as set forth above, has announced its
intention to take further administrative action against the City designed to limit and
prevent the City's enforcement of the Nuisance Abatement Ordinance.

"56. It is appropriate and necessary, therefore, that the Court issue an Order
declaring that:

"a. the Coastal Commission lacks jurisdiction under Coastal Act section
30005(b) to place limitations on the enforcement of the Nuisance Abatement Ordinance;

"b. the Coastal Commission lacks jurisdiction under [the] California
Constitution, pursuant to the separation of powers doctrine, to adjudicate whether the
City's adoption of the Nuisance Abatement Ordinance was a legitimate and proper
exercise of the City's police power; and

"c. the Coastal Commission lacked jurisdiction to proceed with the 'appeal,’
and thus lacks jurisdiction to proceed with any subsequent actions based upon the
'appeal,' because the adoption of the Nuisance Abatement Ordinance did not require any
City 'action taken . . . on a coastal development permit application."

In the City's prayer for relief, it asked for a declaration determining that the
Commission lacks jurisdiction to: place limitations on enforcement of the nuisance
abatement ordinance; adjudicate whether the nuisance abatement ordinance was a
legitimate exercise of the City's police power; and proceed with the "appeal" the
Commission acted upon.
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Commission relied on the factual record developed in Commission proceedings to argue
that the nuisance ordinance was arbitrary and capricious. In responding to the
Commission's factual presentation on the merits of the ordinance, the City stated: "The
issue in this case . . . is not whether the Commission's decision was supported by any (let
alone substantial) evidence. Rather, the issue in front of this Court is whether the
Commission had the legal jurisdiction to act in the first place. The Commission's factual
evidence is irrelevant." The City went so far as to assert not only that the Commission's
factual presentation was irrelevant but that "[t]he factual evidence supporting the City's
decision is likewise unrelated to the issue of whether the Commission's actions were in

excess of its jurisdiction."]

1 This is largely the argument the City made in its briefs in this court in the
Commission case. | note the majority rely on what they believe was a concession by the
City's counsel at oral argument that the City had asked for a declaration that the nuisance
ordinance was valid. Such a concession, if it was made, was erroneous, because, as |
have explained, the City's complaint and petition contain no such request. However, after
listening to a recording of the oral argument, [ am not at all certain that such a concession
was ever intended by counsel at argument in this court. The discussion of what was
litigated in the City's action was as follows:

"Justice Aaron: ... What if the trial court in the Commission versus the City case,
in determining whether there was a nuisance and whether the activities were limited to
actual abatement, whether there was a legitimate nuisance and whether the remediation
was actually abatement?

"City Attorney: That case was never before the trial courts. Nobody sued and
said -- What happened is the Commission took the position they got to decide, and so we
sued them saying you don't get to do that. Surfrider sued and said it was a nuisance.
Nobody sued and said what you did exceeded nuisance and became development.

"Justice Aaron: Didn't the City ask for a declaration that it was legitimately
exercising its nuisance abatement powers?

"City Attorney: Correct.

"Justice Aaron: Wouldn't that be part of that analysis?

"City Attorney: That question was never analyzed because the coastal --

"Justice Aaron: It wasn't, but could it have been?
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"City Attorney: It could've been. It was not. The Coastal Commission took the
position that it got to decide, and I would encourage you to decide that question and
publish an opinion. I think it's an important question, and you know our thought on that.
We put that in our brief, that that court gets to decide.

"Justice Benke: If we conclude that they do get to decide, then where does that
leave you?

"City Attorney: That the Commission gets to decide?

"Justice Aaron: Yes.

"City Attorney: I'd be sad. (laughter and some inaudible comments) In terms of
this case, it would reverse the trial court's decision and, I'd have to think that one through.
I'm not sure what the impact would be. I guess it would reverse the writ that was issued
against the Commission and would send it back to the trial court for further proceedings.

"Justice Benke: I thought the trial court had made a conclusion. Maybe I'm
wrong. I'd have to go back and look at the language again. That the trial court had made
an actual determination that the manner of enforcing policing power was overbroad.

"Justice Aaron: But that was in the Surfrider case.

"Justice Benke: That was in Surfrider. Yeah, that's what I mean. I'm addressing
Surfrider.

"City Attorney: Surfrider -- I'm sorry, I didn't mean to interrupt you.

"Justice Benke: No, I think it just got straightened out. I think you were
originally addressing the Commission case.

"City Attorney: The Commission never sued saying we've ceded nuisance. They
sued saying --

"Justice Aaron: Yeah, but the City did ask for a declaration that it was
legitimately exercising its nuisance abatement.

"City Attorney: And the court said -- Surfrider said it wasn't a nuisance. The
court agreed that it wasn't a nuisance. The court said it's a rational basis standard as to
whether it was a nuisance or not. The question of is it nuisance or development, which is
kind of the issue that the . . . case throws out there you were inquiring about before,
would really be a factual inquiry, and that factual inquiry never occurred.

"Justice Benke: That's why I asked about the record. Where do we go for a record
on that question?

"City Attorney: That question was never addressed. We certainly never argued it
before the trial court because it never came up in the context of this case."

As I read these remarks, counsel makes it fairly clear that in the City's action
against the Commission the validity of the ordinance was not litigated but that the issue
was fully considered in the Surfrider action.

I also note that at oral argument, the Commission's counsel suggested if we affirm
the trial court's order in Surfrider, the jurisdictional question we consider in the City's
case would be moot.
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The trial court agreed with the City and determined the Commission had no power
to pass upon the validity of the ordinance.

Given this record, it is simply not fair to the City or the trial court to attribute to
the City a claim it did not make.

II

However, more important than the majority's mischaracterization of the relief the
City requested, is the majority's alteration of the clear separation of powers set forth in
section 30005, subdivision (b).

By its terms, section 30005 states: "No provision of this division is a
limitation...: [4]...[q] (b) On the power of any city or county or city and county to
declare, prohibit, and abate nuisances."! (Italics added.) In light of this provision, which
expressly and unconditionally permits local regulation of nuisances, we cannot imply the
Coastal Act nonetheless somehow limits or preempts the City's power to declare, prohibit
and abate nuisances: "There can be no preemption by implication if the Legislature has
expressed an intent to permit local regulation or if the statutory scheme recognizes local

regulation." (Delta Wetlands Properties v. County of San Joaquin (2004) 121

1 In light of Pacific Palisades Bowl Mobile Estates, LLC v. City of Los Angeles
(2012) 55 Cal.4th 783, 794, 810-811 (Pacific Palisades), it is now clear a municipality's
local coastal program is itself a provision of the Coastal Act. In Pacific Palisades, the
fact a local coastal program was part of the Coastal Act meant that the provisions of a
local coastal program were not preempted by another state law, Government Code
section 66427.5. (Pacific Palisades, at pp. 810-811.) Here, because the City's local
coastal program, including the prohibition on gates, is also a part of the Coastal Act, like
all the other provisions of the Coastal Act, the program is subject to the limitations of
Public Resources Code section 30005.
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Cal.App.4th 128, 143, citing People ex rel. Deukmejian v. County of Mendocino (1984)
36 Cal.3d 476, 485.)

Although Public Resources Code section 30005, subdivision (b) expressly and
without limitation preserves the traditional police power of municipalities over nuisances
(see Cal. Const., art. X1, § 7; Gov. Code, § 38771), the majority's opinion substantially
impairs that power. The impairment arises out of the majority's holding that as a
condition of obtaining the protection expressly provided by Public Resources Code
section 30005, subdivision (b), the City must show that its ordinance is valid and not
pretextual. Nothing on the face of the Coastal Act places such a burden on a
municipality, and important principles of municipal and constitutional law suggest that
any burden with respect to the validity of a municipal nuisance ordinance rests with the
Commission, not the municipality.

Initially, I note the City's adoption of the nuisance ordinance was presumptively
valid. "In determining whether a particular ordinance represents a valid exercise of the
police power, the courts 'simply determine whether the statute or ordinance reasonably
relates to a legitimate governmental purpose.' [Citation.] Every intendment is in favor of
the validity of the exercise of the police power, and even though a court may differ from
the determination of the legislative body, the ordinance will be upheld so long as it bears
substantial relation to the public health, safety, morals or general welfare." (Ensign
Bickford Realty Corp. v. City Council (1977) 68 Cal.App.3d 467, 474.) Thus, "where no

right of free speech or any other fundamental right is involved or presented . . . the
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burden is upon the one who attacks an ordinance valid on its face and enacted under
lawful authority, to prove facts to establish its invalidity." (City of Corona v. Corona Etc.
Independent (1953) 115 Cal.App.2d 382, 384; see also Evid. Code, § 664 [presumption
official duty has been regularly performed].)

Secondly, the specific power to declare and abate nuisances is provided to
municipalities both by article XI, section 7 of the California Constitution, which
recognizes that municipalities may make and enforce "all local, police, sanitary, and other
ordinances and regulations not in conflict with general laws," and Government Code
section 38771, which gives city legislative bodies the power to declare "what constitutes
a nuisance." (See City of Costa Mesa v. Soffer (1992) 11 Cal.App.4th 378, 383.)

Because a municipality's police power is inherent, rather than delegated from the state,

mn

our Supreme Court has been ""'reluctant to infer legislative intent to preempt a field
covered by municipal regulation when there is significant local interest to be served that
may differ from one locality to another." [Citations.]" (City of Riverside v. Inland
Empire Patients Health & Wellness Center, Inc. (2013) 56 Cal.4th 729, 744 (City of
Riverside).)

In its quite recent decision in City of Riverside, the Supreme Court found no
conflict between a local ordinance which declared that any operation of a marijuana
dispensary could be abated as a nuisance and the express or implied provisions of the

Compassionate Use Act (CUA; Health & Saf. Code, § 11362.5 et seq.) and the Medical

Marijuana Program (MMP; Health & Saf. Code, § 11362.7 et seq.), which shield
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individuals from criminal prosecution for possessing medical marijuana or operating a
collective which dispenses it. (City of Riverside, supra, 56 Cal.4th at pp. 744-745.) In
interpreting the CUA and MMP in a careful and restrained manner, which focused on
their operative provisions rather than their far broader purposes, the court noted that:
""The common thread of the cases is that if there is a significant local interest to be
served which may differ from one locality to another then the presumption favors the
validity of the local ordinance against an attack of state preemption."" [Citations.]" (City
of Riverside, at p. 744.)

I think the majority here err in failing to interpret the California Environmental
Quality Control Act (CEQA) in the careful and restrained manner employed by the
Supreme Court in City of Riverside and, more importantly, in failing to give the City the
benefit of the presumption that its ordinance was valid. In particular, the majority's use
of the general overall goals of CEQA as grounds for limiting the City's historical police
powers is incongruent with the deference City of Riverside requires that we give the
City's exercise of those very same powers.

I do not by any means suggest that a municipality has unfettered power to declare
a nuisance when it has no basis for doing so. Notwithstanding its constitutional, common
law and statutory powers to abate nuisances, a municipality may not by a mere
"'declaration that specified property is a nuisance, make it one when in fact it is not.'
[Citation.]" (Leppo v. City of Petaluma (1971) 20 Cal.App.3d 711, 718.) However,

while any affected party may certainly challenge the validity of an ordinance, assigning
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the burden of proof to the appropriate party has tremendous practical implications. If, as
the majority hold, a municipality must bear the burden of establishing the validity of a
nuisance ordinance, as a practical matter the City must either obtain the concurrence of
the Commission before acting or be prepared to bear the considerable expense of
establishing the validity of its action rather than simply defending it. In short, the rule
announced by the majority creates a substantial disincentive to exercise the inherent
police power recognized in our constitution and expressly preserved by section 30005,
subdivision (b).

As I noted at the outset, the Commission could have, but chose not to, bring a
cross-complaint in the City's action against it, and it could have, but chose not to, join in
Surfrider's action against the City. In litigating such claims, the Commission could have
vigorously attacked the validity of the City's ordinance, but importantly consistent with
the deference owed to the City's exercise of its police power, the Commission would have
borne the burden of proof.

I also observe the Commission has plenary power over the City's adoption of a
local coastal program. (Pacific Palisades, supra, 55 Cal.4th at p. 794.) Arguably, in
light of the gates the City required under its nuisance powers, the Commission could have
reconsidered its approval of the City's local coastal program and the power it gave the
City to issue coastal development permits. However, in light of section 30005, the
Commission may not directly interfere with the City's well-established and well-
protected nuisance powers.
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In sum, because the City was not required to show that its ordinance was valid, it
was entitled to the relief the trial court provided to it under section 30005, subdivision
(b). Thus, I would affirm the trial court's judgment in the City's action against the
Commission.

111

My third area of disagreement with my colleagues is their unwillingness to reach
the City's appeal of the trial court's judgment in the Surfrider case. Rather than staying
the City's appeal in the Surfrider case, I think it is imperative that we reach the merits of
the City's appeal of the trial court's judgment in the Surfrider case.

As I noted at the outset, in the Surfrider case the trial court determined that the
City's ordinance is invalid; that the gates required by the ordinance are unlawful because
there was no evidence of a nuisance; and that City's use of gates to abate any nuisance
was arbitrary and capricious. If the trial court was correct, the public's interest in
unfettered access to the beach in the Headlands will continue to be impaired while (1) the
trial court once again determines the precise issue it determined in the Surfrider case, and
(2) we are once again presented with an appeal on the merits of the City's nuisance
ordinance. I fail to understand what public or jurisprudential interest is served by such a

multiplicity of proceedings.

BENKE, Acting P. J.
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SUPERIOR COURT OF THE STATE OF CALIFORNIA
* COUNTY OF SAN DIEGO

CITY OF DANA POINT, a California CASENO: 37-2010-00099827-CU-WM-CTL
Municipal Corporation ‘

STATEMENT OF DECISION [CCP

Petitioner and Plaintiffs, §632, Cal. Rules of Court, Rule 3.1590]

Dépt: 70
Judge: Randa Trapp

VS.

CALIFORNIA COASTAL COMMISSION,
a California public agency, and DOES 1
through 5, inclusive.
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by

This matter came before the Court on remand from the Court of Appeal, Fourth
District, Division 1, California. City of Dana Point v. California Coastal Commission,
Headlands Reserve LLC, Surfrider Foundation v. City of Dana Point, Headlands Reserve
LLC. (2013) 217 Cal. App.4™ 170. On remand, this Court was directed as follows: “to
determine whether the City was acting within the scope of section [Public Resources Code]
30005, subdivision (b) in adopting the Nuisance Abatement Ordinance. In making this
determination, the trial court shall decide whether the City’s enactment of the Nuisance
Abatement Ordinance was a pretext for avoiding the requirements of its local coastal
117 |
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and included in the administrative record. (Western States Petroleum Assn. v. Superior Court

program and, if tﬁe court determines that there is an actual nuisance, whether the
development mandated by the Nuisance Abatement Ordinance exceeds the amount
necessary to abate that nuisance.” Id at 207.

On May 5, 2014, this court granted petitioner/plaintiff City of Dana Point’s request to
introduce evidence as to whether the City was acting properly within the scope of its
nuisance abatement powers under the Coastal Act, including whether the abatement
ordinance was enacted in good faith or was a pretext for avoiding coastal program
obligations. (See, City of Dana Point v. California Coastal Commission (2013) 217
Cal App.4th 170, 176-177, 191,199, 204-207)

However, the court did limit the extra-record evidence it would allow. Generally,
extra-record evidence is admissible only in those rare instances in which (1) the evidence in
question existed before the decision, and (2) it was not possible in the exercise of reasonable

diligence to present this evidence before the decision was made so that it could be considered

(1995) 9 Cal.4th 559, 578)

As any evidcnce; of nuisance at the site in question after the enactment of the .
ordinance would not have existed before the enactment of the ordinance, the court
determined it would not allow evidence of nuisance at the site that was not considered when
the ordinance was considered and enacted.

The court acknowledged that the Court of Appeal directed the trial court to determine
whether the nuisance abatement ordinance was a pretext for avoiding coastal program
obligations. In that regard, testimony from the City representatives on this issue could have
been elicited before the ordinance enactment, but it was not relevant until after the Court of
Appeal issued its opinion. Thus, the court determined it would allow testimony/evidence
from City Council members and Council Staff to demonstrate the City did not act with an
improper motive and to show the ordinance was the minimum abatement action to address

the nuisance. Respondent/Defendant was allowed to depose those witnesses.
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The court determined that it was a question of fact a§ to whether the City's enqactment
of the Ordinance was pretextual. Petitioner/Plaintiff requested a court trial and the court
determined it would hear the case as a bench trial. (See, CCP §§ 1094, 1090; English v. City
of Long Beach (1952) 114 Cal.App.2d 311, 316)

Accordingly, this cause came on regularly for a bench trial on August 24, 2015
through August 27, 2015 in Department 70, the Honorable Randa Trapp, Judge Presiding.
A. Patrick Munoz and Jennifer Farrell appeared as counsel for Petitioner and Plaintiff.
Supervising Attorney General Jamee Jordan Patterson and Deputy Attorney General Blaine
P. Ketr.appeared on behalf of Respondent and Defendant. Petitioner/ Plaintiff City of Dana
Point timely requested a Statement of Decision.

At the conclusion of the trial, the Court, having heard and considered the opening
statements of counsel, viewed the video tape of the May 22, 2010 City Council Meeting
where the Urgency Ordinance was enacted, heard and considered the testimony of witnesses,
the arguments of counsel and having reviewed the exhibits including the designated portions
of the Administrative Record, took the matter under submission. The Court now rules as
follows: Petitioner/Plaintiff City of Dana Point was not acting within the scope of section
30005, subdivision (b) of the Coastal Commission Actin adopting the Nuisancée Abatement
Ordinance. The City’s enactment of the Nuisance Abatement Ordinance was a pretext for
avoiding the requirements of its local coastal program. The court further finds that there was
not, in fact, a nuisance or prospective nuisance at the time the Nuisance Abatement
Ordinance was enacted.

SUMMARY OF FACTS

Based upon the evidence presented by the parties in their pleadings, the testimony of
the witnesses, exhibits admitted into evidence including designated portions of the
Administrative Record, and the oral argument of counsel, this Court finds the following facts.

There are numerous facts that are not in dispute. The Dana Point Headlands
(Headlands) was one of the last undeveloped coastal promontories in Southern California

and inaccessible to the public. In 2002, the City proposed to amend its certified local coastal
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prograrn_ (LCP) to allow developrnenf of the Headlands. On January 1‘5, 2004, the
Commission approved the LCP Amendment (LCPA) with modifications necessary to bring
the LCPA into conformity with the Coastal Act.

The Headlands project included public parks and trials in the area known as the
Strand. The Strand is an expansive slope/bluff top area with a public parking lot and linear
view park. A residential development with multi-million dollar homes is being developed
on the slope/bluff face and a public beach lies at the toe of the bluff. Several public access
ways, three of which are owned by the City and two of which are at issue here, provide public
access though the development to the beach. The two access ways that are at issue here are
the Mid-Strand and Central Strand access ways.

The parks and trials officially opened to the public on January 7, 2010.

The Court took judicial notice of the following facts pursuant to Evidence Code
Section 452(h): On December 21, 2014, the sun rose at 6:55 a.m. and set at 4:48 p-m. and
twilight-was from 6:27 a.m. to 5:16 p.m. On June 21, 2015, the sun rose at 5:42 a.m. and_s.et
at 8:08 p.m. and twilight was from 5:13 a.m. to 8:37 p.m.

- In addition to these facts, the Court finds as follows:

In 2008, the developer of the Dana Point Headlands asked the Défendant/Respondent
Commission (Commission) to eliminate the Mid-Strand access way due to geotechnical and
engineering difficulties. The Commission denied the request.

On May 11, 2009, the City enacted Ordinance No. 09-05 to address the new parks
and facilities i;lcluding those at the Headlands. The staff report was void of any mention or
discussion of a nuisance condition or prospective nuisance condition at the Mid-Strand and
Central-Strand access ways. Pertinent to this case, Ordinance 09-05 merely amended the
existing Ordinance to set the hours of use for the new facilities. At the time Ordinance 09-
05 was passed, the gates in controversy had already been installed.

On October 7, 2009, the Commission staff and City staff meet at the development
site. During the site visit, Commission staff observed that gates had been installed at the

entry points to the Mid-Stand and Central Strand beach access ways and that signed had been
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posted listing public hours from 8 a.m. to5 p.m. October through April énd from 8 am. to 7
p.m. May through September. The signs also directed users to other access ways for beach
access when the gates were closed. After the site visit, Commission staff followed up with
a letter to the City advising that the gates and restrictive hours of operation were contrary to
the LCPA and Coastal Act. Commission Staff further advised that an LCP amendment and
permit were required for the gates.

On November 3, 2009, the City responded that it disagreed with Commission staff
contending that it had not violated the LCPA or permit requirements. On November 20,
2009, the Commission sent a letter of violation to the City advising that the.City could be
subject to enforcement proceedings.

On February 18, 2010, the parties met but were unable to resolve the matter. On
March 4, 2010, the Commission sent a letter requesting that the gates be removed and that
the signs be replace by April 2,2010. Subsequently, the Commission learned that the City
planned to adopt an urgency ordinance to declare the existence of'a public nuisance condition
at the Strand. On March 22, 2010, the Commission sent the City a letter advising that
Commission staff had reviewed the staff report and supporting documentation regarding the
proposed urgency ordinance and found that the police reports .the City relied on did not
provide adequate support for a claim of nuisance.

On March 22, 2010, the City Council met to enact Urgency Ordinance 10-05, the
Nuisance Abatement Ordinance. In the attendant staff report and at the City Council
meeting, staff informed the City Council members that Coastal Act 30005(b) gave the City
the ability to declare a public nuisance. Staff further informed the council members that the
purpose of the meeting was to “set a clear record of nuisance which is exempt from the
Coastal Act.” (Exh. 6, pg. 3) On March 24, 2010, the Commission was advised that the
Urgency Ordinance had been passed on March 22, 2010.

/1]
/1]
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Nuisance

ISSUES
The following issues were submitted to the Court at trial:
1. Whether the City’s enactment of the Nuisance Abatement Ordinance was a pretext
for avoiding the requirements of its local coastal program.
2. Whether there was an actual nuisance.
3. If there was an actual nuisance, whether the development mandated by the Nuisance
Abatement Ordinance exceeded the amount necessary to abate that nuisance.

LAW

Anything which is injurious to health, including, but not limited to, the illegal sale of
controlled substances, or is indecent or offensive to the senses, or an obstruction to the free
use of property, so as to interfere with the comfortable enjoyment of life or property, or
unlawfully obstructs the free passage or use, in the customary manner, of any navigable lake,
or river, bay, stream, canal, or basin, or any public park, square; street, or highway, is a
nuisance. Civil Code section 3479.

A public nuisance is one which affects at the same time an entire community or
neighborhood, or any considerable number of persons, alfhough the extent of the annoyance
or damage inflicted upon individuals may be unequal. Civil Code section 3480.

“The public nuisance doctrine is aimed at the protection and redress of community
interests and, at least in theory, embodies a kind of collective ideal of civil life which the
courts have vindicated by equitable remedies since the beginning of the 16th century.”
(People ex rel. Gallo v. Acuna (1997) 14 Cal.4th 1090, 1103 [60 Cal Rptr.2d 277, 929 P.2d
596].)

In determining whether something is a “public nuisance,” the focus must be upon
whether an entire neighborhood or community or at least a considerable number of persons
are affected in the manner and by the factors that make the thing a nuisance under the Civil
Code section defining nuisance; i.e., a private nuisance does not become a public nuisance

merely because the public may be said to be affected in some tangential manner, rather than
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specifically in the manner set forth in that Civil Code section. Beck Development Co. v.
Southern Pacific Transportation Co. (App. 3 Dist. 1996) 52 Cal Rptr.2d 518, 44 Cal App.4th
1160, 1213 review denied.

Although a Civil Code section sets forth the acts which constitute a nuisance in the
present tense, an affected party need not wait until actual injury occurs before bringing an
action to enjoin a nuisance, but where the demand for injunctive relief is based upon the
potential or possibility of future injury, at least some showing of the likelihood and
magnitude of such an event must be made. Beck Development Co. v. Southern Pacific
Transportation Co. (App. 3 Dist. 1996) 52 Cal. Rptr.2d 518, 44 Cal. App.4th 1160, 1213.
review denied.

“A mere possibility or fear of future injury from a structure, instrumentality, or
business which is not a nuisance per se is nof grouhd for injunction, and equity will not

interfere where the apprehended injury is doubtful or speculative; reasonable probability, or

even reasonable certainty, of injury, or a showing that there will necessarily be a nuisance, is

required.” Beck Development Co. v. Southern Pacific Transportation Co. (App. 3 Dist. 1996)
52 Cal.Rptr.2d 518, 44 Cal App.4th 1160, 1213 citing (66 C.J.S., Nuisances, § 113, p.
879.) And the proof required cannot be speculati\-/e and must amount to more than the
conclusory opinions of experts. Id at 1213 citing (Jardine v. City of Pasadena (1926) 199
Cal. 64, 75, 248 P. 225,) Thus, while no one has the right to inflict unnecessary and extreme
danger to the life, property and happiness of others (County of San Diego v. Carlstrom (1961)
196 Cal App.2d 485, 491, 16 Cal Rptr. 667), to establish a nuisance the plaintiff must
demonstrate an actual and unnecessary hazard. Beck Development Co. v. Southern Pacific
Transportation Co. (App. 3 Dist. 1996) 52 Cal.Rptr.2d 518, 44 Cal. App.4th 1160, 1213
citing (People v. Oliver (1948) 86 Cal App.2d 885, 889-890, 195 P.2d 926.)

A prospective nuisance may be enjoined, yet facts must be alleged to show the dénger
is probable and imminent. Helix Land Company, Inc. v. City of San Diego (1978) 82
CalApp3rd 932, 961 citing Nicholson v. Getchell, 96 Cal. 394, 396, 31 P. 265. In Baldocchi
v. Fifty Four Sutter Corp., 129 Cal.App. 383, 393, 18 P.2d 682, 687, the court imposed this
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prerequisite to injunctive relief against nuisance: “The inj ury, it is true, may be only slight,
but it must be real and ascertainable as distingunished from fanciful and imaginary.” Here
there is a distinct lack of fact allegation from which it can be reasonably concluded that the
prospective nuisance (not committed by either of these defendants) is either probable or -
imminent. Helix Land Company, Inc. v. City of San Diego (1978) 82 CalApp3rd 932, 961.
DISCUSSION

Plaintiff/Petitioner City of Dana Point failed to meet its burden of proof to show the
passage of the Nuisance Abatement Act was in response to a nuisance or prospective
nuisance in the area of the Mid-Strand gate and the Central Strand gate. As such, it was not
a legitimate exercise of its police powers under Coastal Commission Act 30008.5.
Assuming there was a nuisance or prospective nuisance, the City clearly exceeded the
amount of action necessary to simply abate the nuisanée. The evidence in this case clearly
shows that the City’s enactment of the Nuisance Abatement Ordinance was pretextural and
designed to avoid the requirements of the Coastal-Act and the City’s Local Costal Program.

Plaintiff’s evidence and arguments were specious. The City argued pursuant to the
LCP, it had the authority to set hours for the trails and pursuant to that authority, on May 11,
2009, the City Council acted on that authoriﬁ and set the hours at 8 a.m. — 5 p.m. and 8 a.m.
~ 7 p.m. in what was entitled an “Ordinance Amending Chapter 13-04 to Address New Parks
and Facilities in the City”. Neither the staff report for Ordinance 09-05 nor any other
portions of the record indicated that the 09-05 Ordinance was in response to a nuisance or
prospective nuisance. There was no mention of nuisance whatsoever. Additionally, it is
noteworthy that the gates in question had already been installed at the time of the meeting.
The argument, however, that the gates were “specifically authorized” based on icons on the
drawings was not advanced until after the 90-05 ordinance was passed. In fact, there was no
mention of gates in the 09-05 Ordinance. The fact that the City would vigorously maintain

the position that it was “specifically authorized” to install the gates based on icons on the

|| drawings which is in contravention of the express language of the LCP which prohibits gates

undermines the City’s credibility.
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The follow-up Ordnance, entitled, “Nuisaﬁce Abatement Ordinance 10-05” was the
result of a hastily called meeting to address the Coastal Commissions’ threat of litigation.
The timing of the Ordinance in such close proximity to the Coastal Commission’s “threat of
litigation” coupled with the staff representation to the City Council that declaring a nuisance
would avert the costly litigation is revealing.

The staff report and commentary on which the City Council relied, indicated that the
meeting was called as a follow-up to the previous action in Ordinance 09-05 which set the
hours for the new amenities. Further, the meeting was to clarify that the City Council was
using its police powers in both Ordinance 09-05 and Ordinance 10-05 to abate a nuisance.
The staff report (Exh. 6, pg. 2) states, “Since the adoption of Ordinance 09-05, Police
Services, the Cfty’s Natural Resources Protection Officer, and Community Development
staff (which includes Code Enforcexﬁent) have reported an inordinate amount of enforcement
activities that have occurred, and that continue to occur at an alarming pace at the project
site. In the last 13 months there have been-over 130 documented calls for police services at
Dana Strands. This call level far exceed the amount of calls to any other localized area of the
City, including areas that have traditionally received the heaviest levels of calls for service.”
At the meeting, City staff emphasized these statements as facts and the Council was provided
with impassioned commentary as to the urgent necessity to abate a nuisance. The fact is,
however, there was no discussion regarding any specific facts to support the assertion that
there was an “inordinate amount of enforcement activity” in the area of the access ways in
questions. Moreover, the staff report did not contain any such supporting documentation.
The one document that was included in the staff report and displayed at the City Council
Meeting was the chart which showed that Dana Strands had 139 calls in the preceding 12
months - 80 more than the next closest number of calls in the City. The total numbers were
discussed and the witnesses testified that they relied on the chart, the numbers, and staff
recommendation in voting to enact the Nuisance Abatement Ordinance. As will be
discussed below, the failure of the City Council to look behind the total numbers to

determine if, in fact, a nuisance existed is further evidence that the Council’s actions was a
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pretext. And the after-the-fact testimony from the witnesses at trial that they thought there
was a nuisance situation or prospective nuisance situation when there clearly was no effort to
confirm the existence of a nuisance or prospective nuisance was not persuasive.

What was persuasive to the court was the fact that the chart in the staff report and
displayed at the City Council meeting (Exh. 6 pg. 121) and relied upon by the City Council
in making its decision, conveniently omitted the one park in the area that had hundreds of
calls within the same time frame, La Plaza Park. Interestingly, law enforcement admitted
leaving out this area as it would skew the results. And that it did. That same law
enforcement representative testified at the May 22, 2010 City Council meeting that the La
Plaza Park area had hundreds of calls and was one of the three areas he would deem a
nuisance. The City Council, however, never took any action to declare a nuisance in the La
Plaza Park area or in the other two areas the officer would deem a nuisance. Moreover, the
law enforcement representative admitted that despite the hundreds of calls related to La
Plaza Park, law enforcement' and the community worked together to control the activity
rather than declare a nuisance.

In the instant case, the _Ci_ty Council, whether intentional or unintentional, failed to
look behind the numbers in the Dana Strand area or to compare that situation with the La
Plaza Park area opting instead to exercise its police powers and declare a nuisance in the
Mid-Strand and Central Strand access ways. There was simply no rational basis for the
Council’s action..

There was mention in the staff report and at the Council meeting of the increase in
calls since the opening of the amenities in January 2010. Law enforcement was represented
to have facts to back up the statistics, however as mentioned previously, there was no
discussion of the nature and extent of the 139 calls in the Strand area. During the public
comment session, two of the three members of the public who offered testimony alleged
there was no police evidence to support the urgency measure. One of the speakers suggested
that only two of the calls were in the vicinity of the trails at issue. (Exh. 8 pg 21-22) The

allegations went unchallenged by the City. The response from City staff was to comment on
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the Council’s ability to “prohibit a nuisance” thus appearing to concede, as it also appeared
to do at trial, that there was no nuisance condition that exited at the time'(Exh. 8 pe. 23).

At trial, none of the civilian witnesses who voted on the Ordinance pro{fided any
evidence of a nuisance or prospective nuisance that was known to them at the time they
enacted the Nuisance Abatement Ordinance. Rather, the witnesses offered conclusory
comments regarding protecting the public safety and a belief that nuisance existed or would
exist if the gates were not installed and locked during the proscribed hours?. Additionally,
no evidence was advanced to indicate that public safety concerns necessarily equates to a
nuisance or.prospective nuisance. There was nothing more than speculation, conjecture and
fear mongering.

Without looking behind the total numbers, and with the knowledge that there were
other areas in the City with far more calls and police activity yet no declaration of nuisance,
the City relies on the increase in calls and increase in police activity as a basis for enacting
the Urgency Ordinance. The fact is; there is no evidence in the staff report, from the City
Council meeting, or the testimony of the witnesses that the calls were in the area of the Mid-
Strand and Central Strand trails. Additionally, an overwhelming number of the calls were
during the day when the gates were opén. (Exh. 6 pg. 93 — 98) And, the calls were generally
for relatively minor offenses such as suspicious persons, vandalism, suspicious vehicles,
illegally parked cars, and trespassing. Similarly, the evening calls were for equally minor
activity including burglar alarms, suspicious persons, vandalism, trespass, traffic stops,
suspicious persons in vehicles and miscellaneous narcotics. Few, if any, of the calls were

even close to the vicinity of the Mid-Strand and Central Strand trails. A review of actual

' Further evidence of staff’s apparent concession that there was no known nuisance at the time was the insistence in
the City’s closing argument that the court must find that pretext was the “sole” reason for the enactment of the Nuisance
Abatement Ordinance. Additionally, Counsel admitted that the City was “fed up” with the Commission and took
advantage of a provision where they did not have to work with the Commission. He further conceded that the urgency
aspect of the Ordinance was because of the threat of litigation by the Comnmission. Counsel also made similar comments
at the City Council meeting set to enact the Nuisance Abatement Ordinance. He informed the Council that the
Commission had threatened to sue and that enacting the ordinance would avoid unnecessary litigation. ( Exh. 8, pg. 4
City Council meeting transcript)

Z  One witness testified that she may not have agreed with the hours chosen by the council but believed that they had
the right to set the hours.
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police reports, presumably chosen by staff because they are the most egregious acts
necessitating the Nuisance Abatement Ordinance, reveals a vandalism on March 10, 2010 at
approximately 9:57 a.m. wherein four teens were observed “throwing rocks at the fence line
and breaking the decorative tops off the fence.” (Exh. 6 pg. 32 -42); a resisting arrest and
trespassing into protected habitat some two months earlier on January 10, 2010 at 4:20 in the
afternoon related to veering off the trails at Cove and Green Lantern (Exh. 6 pg. 43-55); and
four months earlier, a trespass on August 28, 2009 at 6:45 a.m. wherein two individuals

climbed the fence to enter a construction zone and uprooted eight plants from a planter.

(Exh. 6 pg. 56— 64). The infrequency of the reports coupled with the remoteness iri time and :

the relatively minor offenses shows that there was no nuisance or prospective nuisance in the
reference area.

It should also be noted that, Mr. Greenwood, the law enforcement representative,
who participated in developing the staff report, testified at the City Council meeting as well
as at trial and was expected to provide the statistical and professional support for the
Urgency Action. In fact, however, he offered no specifics either in the report, at the City
Council meeting or at trial. At the City Council meeting as well as at trial, he emphatically
declared that thé council must rﬂaintain the gates and the hour as to do the otherwise, in his
opinion, would result in “vandalisms, burglaries_, thefts, trespassing. There will be teenage
drinking, teenage smoking, sex parties, sex, drugs, rock and roll.” (Exh. 8, Transcript, pg.
11)

Mr. Greenwood was correct when he acknowledged at the City Council meeting that
he was “not a soothsayer.” (Exh. 8, Transcript, pg. 12) Clearly, there was no basis in fact for
the predictions. The number of calls nor the summary of police reports supports the
conclusion that failure to maintain the gates and the restrictive hours would result in “sex,
drugs, rock and roll”. It made for good theatre against the backdrop of threatened litigation
from the Coastal Commission. It was not, however, rooted in reality and there was no
showing of anything more than a mere possibility of fear of future injury. See Beck at 1213.

It was simply hyperbole to support a previous decision in Ordinance 09-05 to install gates
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and set hours which was clearly not based on nuisance or the threat of nuisance. Neither
was the Urgency Ordinance. Clearly, then, the passage of the Urgency Ordinance was a
pretext and désigned to avoid the requirements of the Coastal Act and the City’s Local
Costal Program. As summarized by City staff at the Council meeting where the Urgency
Ordinance was enacted, “[r]ather than have to fight them [Commission] and deal with their
threat of litigafion, staff concluded that the best thing to do, the most cost efficient thing to
do for the City is to go through a much more formalized process this evening so that we can

set forth a very clear record as to why we believe that there’s a need to declare a public

nuisance at the location, to proliibit those nuisances and to abate those:nuisances, and leave

no question as to that having been the previous action. “ (Exh. 8, pg. 4). The record,
however, is clearly devoid of any such evidence. What we have here is sheer speculation
amountilig to nothing more than the conclusory opinions of staff and law enforcement
experts. See, (Jardine v. City of Pasadena (1926) 199 Cal. 64, 75, 248 P. 225.) Plaintiffs
failed to’demonstrate an actual and unnecessary hazard and thus there was no nuisance
condition or prospective nuisance. See, (People v. Oliver (1948) 86 Cal. App.2d 8835, 889—
890, 195 P.2d 926,) Accordingly, the Court finds the Urgency Ordinance was a pretext for
avoiding the City’s obligations under the local coastal program.

In addition to the designated portions of the Administrative Record, the Court’s
findings are also supported by the Court’s observations of the manner and demeanor of the
witnesses while testifying. The Court finds that the Petitioner/Plaintiff failed to meet its
burden of proof and therefore finds in favor of Respondent/Defendant.

Respondent/Defendant is the prevailing party.

IT IS ORDERED, ADJUDGED, AND DECREED that:

. Judgment shall issue in favor of Respondent/Defendant.

2. The Petitioner/Plaintiff’s request for a peremptory writ of mandate to prohibit the

Commission from exercising jurisdiction of the development resulting from the
Urgency Ordinance is denied.

iy
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Conclusion
This proposed statement of decision shall become the Court’s statement of decision,
unless within the time provided by law either party specifies additional controverted issues,
or makes proposals which are not covered in the proposed statement of decision. Counsel

for the Respondent/Defendant shall prepare the proposed order.

Dated: é#g, ZE, @/5’ A

YA TRAPP
Judge of the Superior Court

T
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SUPERIOR COURT OF CALIFORNIA, COUNTY OF SAN DIEGO

Central
330 West Broadway
San Diego, CA 92101

SHORT TITLE: City of Dana Paint vs. California Coastal Commission

CLERK'S CERTIFICATE OF SERVICE BY MAIL

CASE NUMBER:

37-2010-00099827-CU-MC-CTL

| certify that [ am not a party to this cause. | certify that a true copy of the Staement of Decision was mailed
following standard court practices in a sealed envelope with postage fully prepaid, addressed as indicated below.

The mailing and this cerlification occurred at San Diego, California, on 09/17/2015.

Clerk of the Court, by: ~ K- Bhiday
SURFRIDER FOUNDATION PATRICK MUNOZ
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STATE OF CALIFORNIA—NATURAL RESOURCES AGENCY EDMUND G. BROWN JR., GOVERNOR

CALIFORNIA COASTAL COMMISSION

45 FREMONT, SUITE 2000

SAN FRANCISCO, CA 94105-2219
VOICE AND TDD (415) 904- 5200
FAX (415) 904- 5400

Via Certified and Regular Malil
November 3, 2015

A. Patrick Mufioz

City Attorney

City of Dana Point

Rutan & Tucker, LLP

611 Anton Blvd., Suite 1400
Costa Mesa, CA 92626

Ursula Luna-Reynosa

Community Development Director
City of Dana Point

33282 Golden Lantern

Dana Point, CA 92629

Headlands Reserve LLC
c/o Sanford Edward
24949 Del Prado

Dana Point, CA 92629

The Strand Homeowners Association
Attn.: Cary Treff

16775 Von Karman, Suite 100
Irvine, CA 92606

Subject: Notification of Intent to Commence Cease and Desist Order
and Administrative Civil Penalties Proceedings

Subject Properties: In the vicinity of Strand Vista Park, including South Strand
Switchback Trail, Mid-Strand Beach Access, Central Strand Beach
Access, and Strand Beach Park, Dana Point Headlands project,
Dana Point, Orange County, also identified by Assessor’s Parcel
Nos. 672-092-03, 672-591-09, 672-641-44, 672-641-45, 672-651-
24, 672-651-43", 672-651-44, and 672-651-46.

Unpermitted Development: Placement of gates and signs restricting public beach access,
establishment and enforcement of “hours of operation” limiting
public beach access.

! Property records indicate that this property was transferred to the County of Orange.
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Dear Mr. Muioz, Ms. Luna-Reynosa, Mr. Edward, and Ms. Treff:

Coastal Commission staff would like to work cooperatively with you to reach a resolution of the
above-referenced unpermitted development undertaken in the vicinity of Strand Vista Park,
including the erection and operation of gates at South Strand Switchback Trail, Mid-Strand
Beach Access, Central Strand Beach Access, and Strand Beach Park, (hereinafter referred to
collectively as the “Strand Access Areas”), which occurred on numerous separate properties,
listed above, within the Dana Point Headlands project, Dana Point (hereinafter referred to
collectively as the “subject properties”).

We are aware of the City’s plan to hold a hearing on a local coastal development permit to
authorize public access restrictions at the subject properties. However, that action is not yet final,
may not be final for some time if appeals are filed, appears to be inconsistent with the City of
Dana Point Local Coastal Program, and in the interim while the action is pending, the
unpermitted development remains. We are therefore initiating this process in hopes of instituting
a framework for both an interim resolution of this matter and a long-term resolution that will
apply regardless of the outcome of that specific action, as well as to address the fact that the
unpermitted restrictions on access have been in place for more than six years already.

As we have stated in previous correspondence and other communications, we would like to work
with you to resolve these issues amicably and remain willing and ready to discuss options that
could involve agreeing to a consensual resolution to the Coastal Act violations on the properties
at issue, such as through the issuance of a consent cease and desist order. In order to resolve the
violations through formal enforcement actions, whether through a consent or regular order
proceeding, the purpose of this letter is to provide you with formal notice of my intent, as the
Executive Director of the California Coastal Commission (“Commission”) to commence
proceedings for issuance of a cease and desist order to address unpermitted development at the
site.

Background and Coastal Act Violations

The parks and accessways that are the subject of these proceedings were required by the
Commission in conjunction with its certification of Dana Point Local Coastal Program
Amendment No. 1-03, and specifically were related to this residential development. These
public amenities were required as offsets necessary to mitigate impacts associated with allowing
the developer, Headlands Reserve LLC, to prohibit public vehicular access into the proposed
residential community (however, public pedestrian access was required). These public
improvements were also part of a package of environmental and other public benefits the
Commission found were necessary to offset impacts caused by the residential project and to
justify a finding that the proposed project, which the Commission found to have adverse impacts
on Environmentally Sensitive Habitat Areas, public access, visual resources, shoreline processes,
and other resources, would, on balance, be most protective of significant coastal resources. Thus,
it is with great anticipation that staff is looking forward to removing impediments to the public’s
full use of the parks and accessways at issue, and of the beaches to which the accessways
connect.
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The unpermitted development at issue in this matter, as discussed more fully below, includes the
installation of gates on the accessways, closure of the accessways through establishment and
enforcement of hours of operation and locking of said gates by the City of Dana Point and
Headlands Reserve LLC, and the installation of signs displaying the hours of closure (hereinafter
referred to collectively as the “Access Restrictions™). Each of these actions constitutes
“development” as that term is defined in the Dana Point Local Coastal Program (“LCP”). Unless
otherwise exempt, development within the Coastal Zone (including the City’s Coastal Overlay
district) requires a coastal development permit (“CDP”). The Access Restrictions are not exempt,
and a CDP has not been issued to authorize the Access Restrictions. Therefore, the Access
Restrictions are unpermitted and are violations of the Coastal Act and the LCP.

Both before and after the commencement of the litigation (discussed below) related to the City’s
assertion that it closed the accessways to abate a nuisance, Commission staff made several
attempts to work with City staff and Headlands Reserve LLC to identify alternative mechanisms
for achieving the City’s stated intent of addressing public safety concerns, while also conforming
to the resource protection policies of the LCP and Coastal Act. For instance, we have suggested
that the City remove the gates and process a CDP for less restrictive hours of operation, as well
as placement of gates across the interior streets, which would help secure the homes in the
community without interfering with public access.

These attempts to reach a workable alternative to gating the accessways have not born fruit.
Moreover, the Coastal Act violations remain unresolved and coastal access continues to be
denied by the unpermitted development at issue. In order to move this matter toward a
conclusion and effect a formal resolution of this matter, I am commencing cease and desist order
proceedings. Prior to bringing an order to the Commission, be it a consent or contested order, our
regulations provide for notification of the initiation of formal proceedings. In accordance with
those regulations, this letter notifies you of my intent, as Executive Director of the Commission,
to commence formal enforcement proceedings to address the Coastal Act violations at issue by
issuing either a consent or regular cease and desist order. The intent of this letter is not to
discourage settlement discussions; rather it is to provide formal notice of our intent to resolve
these issues through the order process, which in no way precludes a consensual resolution. My
staff remains ready and willing to continue working with you towards a mutually acceptable
outcome. However, please note that should we be unable to reach a consensual resolution in a
timely manner, this letter does lay the foundation for Commission staff to initiate a hearing
before the Commission unilaterally, during which a proposed order, including an assessment of
civil penalties, against the City, Headlands Reserve LLC, and The Strand Homeowners
Association (“HOA”) would be presented for the Commission’s consideration and adoption.

Litigation History

On May 24, 2010, the City of Dana Point filed a petition for writ of mandate challenging the
Commission’s action on Appeal No. A-5-DPT-10-082, in which the Commission found that the
Access Restrictions are not exempt from permitting requirements pursuant to the Coastal Act’s
nuisance abatement provision (Section 30005). On June 17, 2010, Surfrider Foundation filed a
petition for writ of mandate challenging the City of Dana Point’s adoption of Urgency Ordinance
10-05, which purported to establish hours of operation for the South Strand Switchback Trail,
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Strand Beach Park, and the Mid and Central Strand Beach Accessways. Although the Superior
Court ruled that the Coastal Commission lacked the jurisdiction to adjudicate the propriety of the
City’s nuisance declaration, it also ruled, on the basis of its own review, that the nuisance
declaration was, in fact, invalid. It held that “the record was entirely lacking in evidentiary
support for declaring a nuisance and that the City acted arbitrarily and capriciously in making
such a declaration.” (June 1, 2011 “Order Granting Surfrider’s Request for Declaratory Relief” at
6:13-14) Thus, the court ruled, the subject development is not exempt from Coastal Act
permitting requirements. The court therefore concluded that to the extent the City continues to
maintain the gates, hours of operation, and/or signage, “the matter would more appropriately be
in the jurisdiction of the Commission for further action.” (id. at 7:7-8) The City subsequently
appealed the decision.

The Court of Appeal ruled the trial court erred in restricting the Commission from exercising
jurisdiction over the development mandated by the ordinance without first determining whether
the City was acting properly within the scope of its nuisance abatement powers pursuant to
section 30005(b). It held that that determination should be made pursuant to a slightly different
standard than the one the trial court had invoked. The Court of Appeal ruled that if the trial court
were to find that the newly-articulated standard was satisfied, the Commission would have
jurisdiction over the development at issue.

After the appeals court remanded the case for a new analysis under this slightly revised standard,
a second superior court judge found that the City “was not acting within the scope of section
30005, subdivision (b) of the Coastal Commission Act in adopting the Nuisance Abatement
Ordinance...The court further finds that there was not, in fact, a nuisance or prospective nuisance
at the time the Nuisance Abatement Ordinance was enacted.” (September 17, 2015 “Statement of
Decision” at 3:16-21). The litigation has therefore clearly confirmed the Commission’s
jurisdiction here.

Cease and Desist Order

As the Executive Director of the Commission, I am issuing this notice of intent to commence
cease and desist order proceedings to require the City of Dana Point, Headlands Reserve LLC,
and the HOA to: (1) remove all existing unpermitted physical development, including but not
limited to gates in the Strand Access Areas and references to operational hours from signs in the
Strand Access Areas; (2) rescind ordinances 09-05 and 10-05; (3) cease and desist from all
attempts to limit or interfere with public use of the subject properties including, but not limited
to, by placing signs, fences, and/or gates that give the impression that any accessway is closed to
public use or otherwise enforcing restrictions on access until and unless authorized by a final,
effective CDP%; (4) cease and desist from undertaking any further development or impeding
access via unpermitted development taken on the subject properties until and unless authorized
by a final, effective CDP or by other means consistent with the LCP and Coastal Act, including
by refraining from enforcing any access restrictions that have not received the requisite

2 A CDP issued by a local government for development located within an appeals area, as the Access Restrictions
are, does not become final and effective unless the local CDP is not appealed, the Commission finds the appeal
raises no substantial issue regarding the development’s consistency with the LCP, or the Commission issues a CDP
after de novo review.
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authorization; and (5) take all steps necessary to ensure compliance with the LCP and Coastal
Act.

The Commission’s authority to issue cease and desist orders is set forth in PRC Section
30810(a), which states, in relevant part, the following:

If the commission, after public hearing, determines that any person or governmental agency
has undertaken, or is threatening to undertake, any activity that (1) requires a permit from the
commission without securing the permit or (2) is inconsistent with any permit previously issued
by the commission, the commission may issue an order directing that person or governmental
agency to cease and desist. The order may also be issued to enforce any requirements of a
certified local coastal program or port master plan, or any requirements of [the Coastal Act]
which are subject to the jurisdiction of a certified program or plan, under any of the following
circumstances... [4] (3) The local government or port governing body is a party to the
violation.

The activities that are the subject of these proceeding (i.e. the Access Restrictions) include the
closure of beach accessways in the vicinity of the Strand Access Areas through establishment,
via the adoption and enforcement of ordinances 09-05 and 10-05, and enforcement of hours of
operation, including through the use of private security guards, for the Strand Vista Park, South
Strand Switchback Trail, Mid-Strand Beach accessway, Central Strand Beach accessway, and
Strand Beach Park; installation of signs to enforce those closures; and installation of gates across
the Mid-Strand Beach accessway and Central Strand Beach accessway that are locked by the city
of Dana Point and/or Headlands Reserve LLC to enforce the hours of operation. The City’s and
Headlands Reserve LLC’s actions are in direct conflict with numerous LCP and Coastal Act
resource protection policies, as described below.

The City of Dana Point Zoning Code, which constitutes the implementation policies of the City’s
LCP, Section 9.27.010, provides that a CDP, subject to the standards of the specific zoning
designation, is required for all “development” within the CO District. “Development” is defined
in Section 9.75.040 of the City’s zoning code as:

Development, Coastal - the placement or erection, on land, in or under water, of any solid
material or structure; discharge or disposal of any dredged material or of any gaseous, liquid,
solid, or thermal waste; grading, removing, dredging, mining, or extraction of any materials;
change in the density or intensity of use of land, including, but not limited to, subdivision
pursuant to the Subdivision Map Act (commencing with Section 66410 of the Government
Code), and any other division of land, including lot splits, except where the land division is
brought about in connection with the purchase of such land by a public agency for public
recreational use; change in the intensity of use of water, or of access thereto, construction,
reconstruction, demolition, or alteration of the size of any structure; including any facility of
any private, public, or municipal utility; and the removal of harvesting of major vegetation
other than for agricultural purposes, kelp harvesting, and timber operations which are in
accordance with a timber harvesting plan submitted pursuant to the provision of the Z’berg-
Nejedly Forest Practice Act of 1973 (commencing with Section 4511). As used in this section,
“structure” includes, but is not limited to, any building, road, pipe, flume, conduit, siphon,

aqueduct, telephone line, and electrical power transmission and distribution line. (emphasis
added)
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Section 9.27.010 of the City’s zoning code clearly states, in relevant part: “A Coastal
Development Permit, subject to the standards of the specific zoning designation is required for
all ‘development’, as defined in Section 9.75.040.” The Access Restrictions are: 1) development
as defined above, 2) located within the CO District; 3) not authorized by Master CDP No. 04-23
(or any other CDP); and 4) not exempt. With respect to that last point, as noted above, the
litigation has established that the activities at issue were not exempt on the basis of any
legitimate nuisance declaration pursuant to Section 30005 of the Coastal Act. Any non-exempt
development activity (including the Access Restrictions) conducted in the CO District without a
valid CDP constitutes a violation of the City’s LCP.

In addition, although it is not a necessary criterion for the Commission’s issuance of a cease and
desist order, it is worth noting some of the potential conflicts between the substantive protections
listed in the City’s LCP and the Access Restrictions. For example, Section 9.27.030 of the City’s
zoning code states:

In addition to the development standards for the base zoning districts described in Chapters
9.09-9.25, the following standards apply to all applicable projects within the CO District.

(a) Coastal Access.
(1) The purpose of this section is to achieve the basic state goals of maximizing public
access to the coast and public recreational opportunities, as set forth in the California
Coastal Act; to implement the public access and recreation policies of Chapter 3 of the
Coastal Act; and to implement the certified land use plan of the Local Coastal Program
which is required by Section 30500(a) of the Coastal Act to include a specific public
access component. In achieving these purposes, the provisions of this subsection shall
be given the most liberal construction possible so that public access to the navigable
waters shall always be provided and protected consistent with the goals, objectives and
policies of the California Coastal Act and Article X, Section 4, of the California
Constitution. (emphasis added)

The Access Restrictions limit and adversely impact, rather than maximize, public access to the
coast and public recreational opportunities. As such, the Access Restrictions are not only in
conflict with the substantive access protection provisions in the LCP, but also with those in
Chapter 3 of the Coastal Act, which are relevant to the permitting process for development in
this location pursuant to Coastal Act Section 30604(c), which requires that all development
permitted for the area between the nearest public road and the sea must be in conformance with
the public access and recreation policies of Chapter 3 of the Coastal Act. By limiting the public’s
access and recreational opportunities, the Access Restrictions are inconsistent with Sections
30210, 30212, 30220, 30221 and 30223 of the Coastal Act, and possibly others.

The unpermitted development at issue here is also inconsistent with numerous policies of the
Land Use Element (“LUE”) of the City’s General Plan, and the Headlands Development and
Conservation Plan (“HDCP”), both of which are part of the LCP. For example, LUE Policy 5.31
provides for maximum public access to and hours of use at parks and beaches at the Headlands
Project site, to the extent feasible, and states that “limitations on time of use or increases in user
fees or parking fees shall be subject to a coastal development permit” (emphasis added).
Similarly, LUE Policy 5.35 prohibits the placement of “any barriers or structures designed to
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regulate or restrict access” on any street within the Headlands “where they have the potential to
limit, deter, or prevent public access to the shoreline, inland trails, or parklands™ (emphasis
added). In addition, HDCP Section 3.4.A.6 expressly prohibits gates or other development in
Planning Areas 2 and 6 that restrict public pedestrian and bicycle access. Similarly, Section 4.4
of the HDCP specifies that trails within the Headlands will maximize public coastal access.

As described herein, the criteria of Section 30810(a) of the Coastal Act have been met, and I am
sending this letter to initiate proceedings for the Commission to determine whether to issue a
cease and desist order. Based on Section 30810(b) of the Coastal Act, the cease and desist order
may be subject to such terms and conditions as the Commission may determine are necessary to
ensure compliance with the Coastal Act, including immediate requirements for removal of the
unpermitted development.

In accordance with Sections 13181(a) of the Commission’s Regulations, you have the
opportunity to respond to the Commission staff’s allegations as set forth in this notice of intent to
commence cease and desist order and proceedings by completing the enclosed Statement of
Defense (“SOD”) form. The completed SOD form, including identification of issues and
materials for Commission consideration, and documents and issues that you would like the
Commission to consider, must be returned to the Commission’s Long Beach office, directed to
the attention of Andrew Willis, no later than November 24, 2015.

However, should this matter be resolved via a consent order, an SOD form would not be
necessary. In any case and in the interim, staff would welcome any information you wish to
share regarding this matter and may extend the deadline for submittal of the SOD form to allow
additional time to discuss terms of a consent order and to resolve this matter consensually.
Commission staff currently intends to schedule hearings of the cease and desist order, and
potentially administrative penalty proceeding, for an upcoming local Commission hearing.

Civil Liability

Under Section 30821 of the Coastal Act, in cases involving violations of the public access
provisions of the Coastal Act, the Commission is authorized to impose administrative civil
penalties. In this case, as described above, there are significant violations of the public access
provisions of the Coastal Act; therefore the criterion of Section 30821 has been satisfied. The
penalties imposed may be in an amount of up to $11,250, for each violation, for each day the
violation has persisted or is persisting, for up to five years. If a person fails to pay an
administrative penalty imposed by the Commission, under Section 30821(e) the Commission
may record a lien on that person’s property in the amount of the assessed penalty. This lies shall
be in equal force, effect, and priority to a judgement lien.

Section 30821(h) states the following:

(h) Administrative penalties pursuant to subdivision (a) shall not be assessed if the property
owner corrects the violation consistent with this division within 30 days of receiving written
notification from the commission regarding the violation, and if the alleged violator can
correct the violation without undertaking additional development that requires a permit under
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this division. This 30-day timeframe for corrective action does not apply to previous violations
of permit conditions incurred by a property owner.

As you know, we have communicated previously with the City and Headlands Reserve, LLC,
about the unpermitted development described above, including in letters sent to the City and/or
the City and Headlands Reserve LLC dated October 20, 2009, November 20, 2009, March 4,
2010, June 21, 2011, August 12, 2011, and August 19, 2011, and requested resolution consistent
with the Coastal Act and LCP. Please consider this letter to reiterate those concerns, and to
constitute notice of our intent to pursue remedies, including administrative penalties pursuant to
Section 30821. In order to stop the further accrual of monetary penalties, the parties must (1)
remove the gates and references to operational hours from signs in the Strand Access Areas
(which we hope the parties would do by November 18, 2015, if not sooner), and (2) immediately
cease and desist from all attempts to limit or interfere with public use of the subject properties
including, but not limited to, by placing signs, fences, and/or gates that give the impression that
any accessway is closed to public use or otherwise enforcing restrictions on access, including
through the use of security guards.

Furthermore, please be advised that the Coastal Act also provides for alternative imposition
(variously described as fines, penalties, and damages) by the courts for violations of the Coastal
Act. Section 30820(a) provides for civil liability to be imposed on any person (defined, in
Coastal Act Section 30111, to include local government) that performs or undertakes
development without a CDP and/or that is inconsistent with any CDP previously issued by the
Commission in an amount that shall not exceed $30,000 and shall not be less than $500 per
violation. Section 30820(b) provides that additional civil liability may be imposed on any person
who performs or undertakes development without a CDP and/or that is inconsistent with any
CDP previously issued by the Commission, when the person intentionally and knowingly
performs or undertakes such development, in an amount not less than $1,000 and not more than
$15,000 per day for each day in which each violation persists.

Once again, it is our hope that, with your cooperation, we may resolve these issues consensually.

Notice of Violation of the Coastal Act

Finally, I am authorized, after providing notice and the opportunity for a hearing as provided for
in Section 30812, to record a Notice of Violation against the subject properties.

Resolution

As my staff has communicated to you, we would like to work with you to resolve these issues
consensually through the consent order process. As we have previously indicated, a consent
order would provide you the opportunity to have more input into the process and timing of
addressing the violations on the subject properties. If we do not come to agreement on an
approach and present a consent order to the Commission, staff will also recommend that the
Commission impose, as appropriate, an administrative penalty pursuant to Section 30821 of the
Coastal Act. If these matters are resolved amicably through a consent order, any such resolution
would include settlement of monetary claims associated with the City, Headland Reserve LLC,
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and the HOA’s civil liability. The consent order process could potentially allow the parties to
negotiate a penalty amount with Commission staff in order to fully resolve the violations
addressed in the consent order without further formal legal action.

Another benefit of the a consent order that the parties should consider is that in a consent order
proceeding, Commission staff will be promoting the agreement between the parties, either
collectively or individually, as circumstances warrant, and staff, rather than addressing the
violations through a disputed hearing, which could only highlight the City, HOA, and
developer’s violations of the public access and recreation policies of the Coastal Act and the
City’s LCP.

If the City, Headlands Reserve LLC, or HOA is interested in negotiating a consent order, please
contact Andrew Willis at (562) 590-5071 or send correspondence to his attention at the
Commission’s Long Beach office when you receive this letter to discuss options to resolve this
case.

It is staff’s goal to resolve the Coastal Act violations described herein consensually and as
quickly as possible so that all parties can move forward. If you have any questions about this
letter or the pending enforcement case, please do not hesitate to contact Andrew Willis as soon
as possible. We appreciate your time and input and look forward to discussing this matter further
and working together on a consensual resolution.

Sincerely,

CHARLES LESTER
Executive Director

cC: Orange County Parks
Lisa Haage, Chief of Enforcement
Sherilyn Sarb, Deputy Director
Aaron McLendon, Deputy Chief of Enforcement
Alex Helperin, Senior Staff Counsel
Jamee Patterson, California Department of Justice
Andrew Willis, Enforcement Supervisor

Enc. Statement of Defense Forms for Cease and Desist Order and Administrative Penalty
Proceedings
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Reviewed By:
CITY OF DANA POINT DH X
CM X
AGENDA REPORT CA

DATE: APRIL 19, 2016

TO: CITY COUNCIL

FROM: URSULA LUNA-REYNOSA, DIRECTOR OF COMMUNITY

DEVELOPMENT

SUBJECT: AMENDMENTS TO COASTAL DEVELOPMENT PERMIT CDP15-0021
REGULATING HOURS OF OPERATION OF STRAND ACCESS
AREAS, INCLUDING STRAND VISTA PARK AND THE BEACH
ACCESSWAYS, LOCATED AT THE DANA POINT HEADLANDS AND
INTRODUCTION OF AN ORDINANCE AMENDING CHAPTER 13.04,
PARKS AND RECREATIONAL FACILITIES REGULATIONS, OF THE
MUNICIPAL CODE TO ADDRESS CITY PARKS AND FACILITIES AND
MODIFY HOURS OF USE IN THE STRAND ACCESS AREAS.

RECOMMENDED ACTION

That the City Council hold a Public Hearing and, 1) adopt Resolution No. 16-04-19-XX
entitled:

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF DANA POINT,
CALIFORNIA, APPROVING AMENDMENTS TO COASTAL DEVELOPMENT PERMIT
CDP15-0021 REGULATING HOURS OF OPERATION OF STRAND ACCESS AREAS,
INCLUDING BUT NOT LIMITED TO STRAND VISTA PARK AND THE BEACH
ACCESSWAYS, AT THE DANA POINT HEADLANDS; and

2) introduce and hold a first reading of an Ordinance entitled:

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF DANA POINT,
CALIFORNIA AMENDING SECTION 13.04.030 OF THE DANA POINT MUNICIPAL
CODE, RELATING TO HOURS OF USE IN PUBLIC PARKS AND FACILITIES,
INCLUDING STRAND ACCESS AREAS IN THE DANA POINT HEADLANDS, AND
REPEALING CITY OF DANA POINT ORDINANCE NO. 10-05

APPLICANT: City of Dana Point

NOTICE: Notices were mailed to property owners within 500 feet and
occupants within 100 feet of the site.

ENVIRONMENTAL: Pursuant to the provisions of the California Environmental Quality




04/19/16 Page 2 Item #24

Act (CEQA), an Environmental Impact Report (SCH#2001071015) (the “EIR”) was
prepared and certified for the Project defined below in Resolution No. 16-04-19-XX; had
the EIR not been certified the Project is Categorically Exempt per Section 15332 (Class 23
— normal operations for public facilities) and per Section 15301(Class 1 - existing facilities).

ISSUES:

1. Is the Project consistent with the City's adopted General Plan and Headlands
Development and Conservation Plan/Local Coastal Program (the “HDCP”)?

2. Is the Project compatible with and an enhancement to the surrounding neighborhood
and City?

3. Does the Project satisfy all the findings required pursuant to the City’s Zoning Code
for approving amendments to a Coastal Development Permit?

BACKGROUND:

Chapter 13.04, PARKS AND RECREATIONAL FACILITIES REGULATIONS, is the
Section of the Municipal Code that sets forth hours of operation and other regulations
for the City’s various parks. Ordinance 09-05, adopted by the City Council in 2009,
amended Chapter 13.04.030, HOURS OF USE, setting the hours during which the
public may use parks and public facilities within the Headlands development. The parks
and facilities within the HDCP include Hilltop Park, Harbor Point Park (including the
Nature Interpretive Center), South Strand Switchback Trail, Strand Vista Park, Strand
Beach Revetment Trail (sometimes referred to as Strand Beach Park), Mid/Central
Strand Access Trails, and the Funicular Beach Access [Supporting Document C —
Headlands Access Map].

Following the adoption of Ordinance 09-05, a dispute arose between the City and the
California Coastal Commission (“Commission”) as to whether a Coastal Development
Permit (“CDP”) was required for the Mid/Central Strand trails’ hours and related gates.
In response to this dispute the City Council adopted Urgency Ordinance No. 10-05 by
which it clarified its actions were outside of the Coastal Act as a result of the nuisance
powers reserved to cities pursuant to Public Recources Code Section 30005(b).
Ordinance 10-05 further amended Chapter 13.04 of the Dana Point Municipal Code,
including defining hours of operation and access to all the trails in question, and
implementing signage and gates to advise the public of the hours of operation and
enforcement of the hours. The dispute over the need for a CDP has continued since
that time, and resulted in litigation. On November 3, 2015, in an effort to put the matter
to rest, and to put an end to the litigation, the City Council approved Coastal
Development Permit CDP15-0021 and Ordinance 16-XX to address the issues in
dispute. Coastal Development Permit CDP15-0021 was appealed to the Commission.

The City and Coastal Commission staff have since worked cooperatively to resolve
issues relating the hours of operation, signage, and the gates at the Headlands which
has resulted in a Settlement Agreement that was considered and ultimately approved by
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the Commission at its hearing on April 15, 2016. The Settlement Agreement provides
that it represents a compromise by the City and Commission to avoid the cost and
uncertainty associated with continued administrative proceedings and more than five
years of litigation, and that the City continues to maintain its factual and legal position
while agreeing to the terms and conditions set forth in the Settlement Agreement.

As pertinent to this proceeding, the Settlement Agreement provides that the City will
modify Coastal Development Permit CDP15-0021 to include designated hours of
operation for the Strand Access areas as follows: “Strand Vista Park [Sam-10pm],
South Strand Switchback Trail [24 hours/day], Strand Beach Park/Strand Revetment
Trail [24 hours/day], Central Strand Beach Access [5am-10pm], and Mid-Strand Beach
Access [5am-10pm].” It provides that the City will further modify Coastal Development
Permit CDP15-0021 to delete its previous approval of gates in connection with the Mid-
Strand Beach Access and Central Strand Beach Access, while temporarily permitting
the existing gates to remain in a completely locked open position, requiring removal of
the wire mesh from the gates along with spikes from the top of the gates and gateway
fences, and permitting the City to pursue a Local Coastal Program Amendment instead
to make use of gates for the Mid-Strand Beach Access and Central Strand Beach
Access consistent with approved hours of operation.

As stated above, the Settlement Agreement was approved by the Commission at its
April 15, 2016 meeting. Thus, consistent with the Agreement, and in order to resolve
the pending litigation with the Commission, Staff recommends processing both an
Ordinance amendment and amendment to Coastal Development Permit CDP15-0021 to
address the gates, the designated hours of use for the Strand Access areas, and
related public access signage. These actions would not only implement the provisions
of the Settlement Agreement described above, but they would also confirm the hours of
operation of Shipwreck Park [6:00 am to sunset], Hilltop Park and Harbor Point Park
[7:00am to sunset], the Nature Interpretative Center [Tuesday through Sunday, 10:00
am to 4:.00 pm], and the parking lots adjacent to the Center for Natural Lands
Management and the Nature Interpretative Center [7:00 am to sunset], as set forth in
Ordinance 16-XX.

The Local Coastal Program (the “LCP”) applicable to the area is embodied in the
Headlands Development and Conservation Plan. It requires various public beach
access trails which are owned/controlled by the City, including the South Strand
Switchback Trail, the Central and Mid-Strand Access Trails, the Revetment Trail (Strand
Beach Park) and the Funicular Access [See Supporting Documents D]. While the City
believes that the HDCP authorizes all the gates which exist at the site without need for a
CDP, and gives it the authority to set hours of operation without a CDP, the Coastal
Commission (“CCC”) Staff has disagreed. In the interest of moving forward, and
resolving the dispute over these topics, Staff recommends that the City Council adopt
the subject CDP15-0021(1) as well as Ordinance 16-XX to set modified hours of
operation for Strand Vista Park and the access trails at the Headlands, to delete the
previous approval of gates at the Central and Mid-Strand Access Trails, and to direct
Staff to prepare an amendment to the LCP and HDCP to expressly authorize gates and
public access signage consistent with the approved hours of use at these accessways.
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Notably, the key area of dispute with the CCC has been the hours of operation of the
Mid/Central Strand Access and associated gates. The proposed Ordinance
Amendment and amendment to CDP15-0021 propose hours of operation for
Mid/Central Access, the South Switchback Trail, and the Revetment Trail that have
been agreed to by the Coastal Commission and which balance maximizing the provision
of public access to the Strand Access areas while protecting the security of the
homeowners in the Headlands development. As noted, those hours of operation for the
Strand Access Areas would be as follows: Strand Vista Park (5am-10pm), South Strand
Switchback Trail (24 hours/day), Strand Beach Park/Strand Revetment Trail (24
hours/day), Central Strand Beach Access (5am-10pm), and Mid-Strand Beach Access
(5am-10pm).

DISCUSSION:

Coastal Development Permit CDP15-0021(1) :

The Coastal Overlay District requires review of all new development to ensure that the
proposed development: 1) will not encroach upon any public accessway; 2) will not
obstruct any existing public views to and along the coast; 3) will not adversely affect
marine resources; 4) will not adversely affect recreational or visitor-serving facilities or
coastal scenic resources; 5) will be sited and designed to prevent adverse impact to
environmentally sensitive habitats and scenic resources; 6) will minimize the alterations
of natural landforms; and 7) will be visually compatible with the character of surrounding
areas.

The currently adopted Ordinance 09-05 specified hours of operations for the following
parks and accessways as follows:

e South Strand Beach Access (also called the South Strand Switchback Trail) and
Strand Beach Park (also known as the Revetment Trail) - Sunrise until Sunset;

e Mid-Strand Vista Park Access (also known as the Mid-Strand Beach Access) —
8:00 a.m. to 7:00 p.m. from Memorial Day through Labor Day and 8:00 a.m. to
7:00 p.m. the rest of the year;

e Central Strand Beach Access - 8:00 a.m. to 7:00 p.m. from Memorial Day
through Labor Day and 8:00 a.m. to 7:00 p.m. the rest of the year.

Urgency Ordinance 10-05 amended the Municipal Code relative to Mid-Strand Beach
Access and Central Strand Beach Access to be open from 8:00 a.m. to 7:00 p.m. from
May 1st through September 30th, and from 8:00 a.m. to 5:00 p.m. the rest of the year.

Coastal Development Permit CDP15-0021, approved by the Council on November 3,
2015, changed the hours of the Mid and Central Strand Beach Access, South Strands
Switchback Trail, and Strands Beach Revetment Trail (also known as Strands Beach
Park) as follows; one (1) hour before sunrise to one (1) hour after sunset. It also
expressely authorized gates on several Headlands access trails, including Mid-
Strand/Central Strand gates, along with signage to advise the public of operating hours
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and related public information. Coastal Development Permit CDP15-0021 was
appealed to the Coastal Commission. Since then, the staffs of the City and
Commission have worked together in an effort to reach an agreement that could result
in resolving the pending litigation between them and their dispute over the past years
regarding hours of operation for Strand Vista Park and the Mid-Strand Beach Access,
Central Strand Beach Access, South Strand Switchback Trail, and Strand Beach
Park/Strand Revetment Trail, gates installed and maintained open during designated
hours of operation at the Mid-Strand Beach Access and Central Strand Beach Access,
and public access signs reflecting those designated hours of operation. Under the
Settlement Agreement reached, the City must amend Coastal Development Permit
CDP15-0021 to set modified hours of operation for Strand Vista Park and the access
trails at the Headlands as follows: Strand Vista Park (5am-10pm), South Strand
Switchback Trail (24 hours/day), Strand Beach Park/Strand Revetment Trail (24
hours/day), Central Strand Beach Access (5am-10pm), and Mid-Strand Beach Access
(5am-10pm). It also would delete the previous approval of gates at the Central and Mid-
Strand Access Trails, and direct Staff to prepare an amendment to the LCP and HDCP
to expressly authorize gates and public access signage at these accessways which
reflect the modified hours of operation. As noted above, these actions would not only
implement the provisions of the Settlement Agreement, but they would also confirm the
hours of operation of Shipwreck Park [6:00 am to sunset], Hilltop Park and Harbor Point
Park [7:00am to sunset], the Nature Interpretative Center [Tuesday through Sunday,
10:00 am to 4:00 pm], and the parking lots adjacent to the Center for Natural Lands
Management and the Nature Interpretative Center [7:00 am to sunset], as set forth in
Ordinance 16-XX.

The CDP would confirm the hours of operation for other parks and facilities within the
area covered by the HDCP although they would remain unchanged from the current
provisions of Chapter 13.04.030 as more fully noted in the Municipal Code Amendment
discussion below. The proposal has been evaluated in light of the Coastal Overlay
District and the HDCP and recommended findings for approval are included in draft
Resolution 16-04-19-XX (Action Document A).

Municipal Code Amendment:

In order to effect these changes to the Municipal Code, staff recommends that a new
Ordinance (Action Document B) be adopted. The proposed amendments to Municipal
Code Chapter 13.04.030 effectuated by the recommended ordinance are shown below
as strike through (etiginal) and double underline (new):

13.04.030 Hours of Use.

It is unlawful for any person to enter, loiter or remain in any City park or building at any time
between other than the established hours of operation, which (except as noted below) shall be
between the hours of 6:00 a.m. and10:00 p.m. ard-6:00-a-m-—orn for any park, City-building

between-the-hours-of 11:00-p-m- and 6:00 a.m. and 11:00 p.m. for any City building, except as
follows:
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@) City employee or agents and peace officers when engaged in official business;
(b) Persons with permits issued by the City Council or the City Manager or designee;

(c) Persons and/or spectators participating in City-sponsored or City-approved
programs which take place outside pested generally established hours of operation;

(d) Shipwreck Park will be closed at sunset throughout the year;

(e) Hilltop Park and Harbor Point Park will be open at 7:00 a.m. and closed at sunset
throughout the year;

()] The Nature Interpretive Center is considered part of Harbor Point Park; therefore
all Municipal Code provisions for the Harbor Point Park also apply to the facility and parking lot
of the Nature Interpretive Center, with the exception of hours of operation for the faciity-and

parkinglet-which Nature Interpretive Center will be epen Tuesday through Sunday (closed on
Monday) from 10:00 a.m. to 4:00 p.m.;

(9) Strand-Beach-Park-and South Strand Switchback Trail and Strand Revetment
Trail will be open at all times throughout the year. Signage advising the public of these hours of
operation, as well as the aIternatlve accessways to the beach shall be posted at or near the access
points to said tralls at all tlmes .

(h) Strand Vista Park, Mid-Strand Beach Access and Central Strand Beach Access
will be open from 5:00 a.m. to 10:00 p.m. Signage advising the public of these hours of
operation, as well as the alternative accessways to the beach, shall be posted at or near Strand
Vlsta Park and the |\/|Id Strand Beach Access and Central Strand Beach Access at all times. 8:00

() Strand Funicular Beach access will be open daily from sunrise to sunset from
Memorial Day through Labor Day; and, from sunrise to sunset on weekends and holidays the rest
of the year;

) The parking lot adjacent to the Center for Natural Lands Management Bana-Peint
Preserve nature preserve and the Nature Interpretive Center parking let will be open at 7:00 a.m.
and closed at sunset throughout the year. €9rd—94—%2—8#23#94—amended—by—@rd—96—97—9l—13#@@

All remaining text of Title 13, Chapter 13.04, remains unchanged.
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Summary of the Amendments to Coastal Development Permit CDP15-0021

To summarize, this staff report is intended to serve as an application by the City of
Dana Point for amendments to Coastal Development Permit CDP15-0021 that would
authorize the following:

1. All “development” (as that term is defined by the Coastal Act and the related
provisions of the City’s Municipal Code) authorized by the proposed amendment
to Chapter 13.04 of the Municipal Code as described herein, including without
limitation the hours of operation established for: Hilltop Park, Harbor Point Park,
Strand Vista Park, the Nature Interpretive Center and its adjacent parking lot, the
Funicular, * South Strand Switchback Trail, the Central Strand Access Trail, the
Mid Strand Access Trail and Strand Beach Park/ Strand Revetment Trail.
Specifically, the hours of operation for the Strand Access Areas and beach
access trails at the Headlands shall be: Strand Vista Park (5am-10pm), South
Strand Switchback Trail (24 hours/day), Strand Beach Park/Strand Revetment
Trail (24 hours/day), Central Strand Beach Access (5am-10pm), and Mid-Strand
Beach Access (5am-10pm).

2. Signage in the vicinity of the various public facilities described herein, including
specifically the access trails, setting forth hours of operation consistent with the
hours of operation set forth herein, and other relevant public information.

Further, Coastal Development Permit CDP15-0021 shall be amended to delete all
references to gates, including specifically the gates located at the Mid-Strand Beach
Access and Central Strand Beach Access, and Staff is directed to prepare an LCPA and
an amendment to the HDCP to expressly authorize gates at those accessways
consistent with the approved hours of operation, and the existing gates at those
accessways shall remain in a completely locked open position pending Coastal
Commission action on the amendments.

ACTION DOCUMENTS: PAGE No.
A. CDP ReSOIUION NO. 16-04-d 0 X K ettt eeeeeeeeeeesesesnseensnsenenensens 8
B. OrAINANCE (NBW) ... ettt ettt ettt e e e eeasensensnsnsensensensnnens 15

SUPPORTING DOCUMENTS:

C. Headlands ACCESS MaP....cuuuuuuuiiiiiiiiiiiieee ettt 19
D. AccessS PhotOS ...cooeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeee e, 20
1 The City has adopted a formal written policy by resolution by which the Funicular is operated at

times in addition to those set forth in the Municipal Code to accommodate persons with disabilities. If and
to the degree operations pursuant to such policy require a CDP then such operations are intended to be
included as part of CDP 15-0021.
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ACTION DOCUMENT A

RESOLUTION NO. 16-04-19-XX

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF DANA
POINT, CALIFORNIA, APPROVING AMENDMENTS TO COASTAL
DEVELOPMENT PERMIT CDP15-0021 REGULATING HOURS OF
OPERATION OF STRAND ACCESS AREAS, INCLUDING BUT NOT
LIMITED TO STRAND VISTA PARK AND THE BEACH ACCESSWAYS,
AT THE DANA POINT HEADLANDS

The City Council of the City of Dana Point does hereby resolve as follows:

WHEREAS, the City of Dana Point (the “Applicant”) has made an application to
amend Coastal Development Permit (“CDP”)15-0021 regulating the hours of operation of
Strand Access Areas and related areas, including but not limited to Strand Vista Park and
the Beach Accessways, at the Dana Point Headlands (collectively, the “Project”), more
particularly described in the staff report recommending this resolution and incorporated
herein by reference (which staff report is hereby deemed to be the application for this
CDP); and

WHEREAS, Pursuant to the California Environmental Quality Act (CEQA), an
Environmental Impact Report (SCH#2001071015) (the “EIR”) was prepared and
certified for the Headlands Development and Conservation Plan/Local Coastal Program
(the “HDCP”) and the Project is within the scope of the certified EIR; and

WHEREAS, the Project does not result in changed circumstances and therefore
additional CEQA review is not required pursuant to Public Resources Code Section
2116 and 14 Cal. Code of Regulations Section 15162; and

WHEREAS, had the EIR for the HDCP not been certified, the Project is
Categorically Exempt per Section 15332 (Class 23 — normal operations for public facilities)
and per Section 15301(Class 1 - existing facilities); and

WHEREAS, the Planning Commission did, on the 12th day of October, 2015, as
prescribed by law, refer Coastal Development Permit CDP15-0021 to the Dana Point City
Council; and

WHEREAS, the City Council did, on the 3rd day of November, 2015 hold a duly

noticed public hearing as prescribed by law to consider Coastal Development
PermitCDP15-0021; and
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WHEREAS, the City Council did, on the 19" day of April, 2016 hold a further duly
noticed public hearing as prescribed by law to consider amendments to Coastal
Development Permit CDP15-0021.

WHEREAS, the amendments to Coastal Development Permit CDP15-0021
propose to approve designated hours of operation for the Strand Access Areas as follows:
Strand Vista Park (5am-10pm), South Strand Switchback Trail (24 hours/day), Strand
Beach Park/Strand Revetment Trail (24 hours/day), Central Strand Beach Access (5am-
10pm), and Mid-Strand Beach Access (5 am-10pm). The amendments further propose to
modify Coastal Development Permit CDP15-0021 to delete previous approval of gates in
connection with the Mid-Strand Beach Access and Central Strand Beach Access. Under
the Coastal Act and pursuant to a Settlement Agreement reached with the Coastal
Commission, the City is permitted to pursue an amendment to the certified HDCP to
authorize gates consistent with the approved hours of use for the Mid-Strand Beach
Access and Central Strand Beach Access.

WHEREAS, the City’s actions in adopting the amendments and the associated
Ordinance No. 16-XX also confirm the hours of operation of Shipwreck Park [6am-
sunset], Hilltop Park and Harbor Point Park [7am-sunset], the Nature Interpretive Center
[Tuesday through Sunday, 10am-4pm], and the parking lots adjacent to the Center for
Natural Lands Management and the Nature Interpretative Center [7am- sunset], as set
forth in Ordinance 16-XX.

WHEREAS, at said public hearing on the 19" of April, 2016, upon hearing and
considering all testimony and arguments, if any, of all persons desiring to be heard, said
City Council considered all factors relating to the amendments to Coastal Development
Permit CDP15-0021.

NOW, THEREFORE, BE IT HEREBY RESOLVED by the City Council of the City of
Dana Point as follows:

A) The above recitations are true and correct and incorporated herein.

Findings:

B) Based on the evidence presented at the public hearing, the City
Council approves the amendments proposed to Coastal
Development Permit CDP15-0021 and adopts the following findings:

1) That the hours of operation at the Strand Access Areas are
hereby revised and established as follows: Strand Vista Park
[Gam-10pm], South Strand Switchback Trail [24 hours/day],
Strand Beach Park/Strand Revetment Trail [24 hours/day],
Central Strand Beach Access [5am-10pm], and Mid-Strand
Beach Access [5am-10pm]. The following hours of operation
are additionally confirmed: Shipwreck Park [6am-sunset],
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3)
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Hilltop Park and Harbor Point Park [7am-sunset], the Nature
Interpretive Center [Tuesday through Sunday, 10-4pm], and
he parking lots adjacent to the Center for Natural Lands
Management and the Nature Interpretive Center [7am-
sunset].

That the Project is in conformity with the General Plan, the
certified HDCP, including General Plan Land Use Element
Policies 5.8, 5.9, 5.35 5.39 and 5.41, and the public access
and recreation policies of Chapter 3 of the Coastal Act in that
the hours of operation at the Strand Access Areas and
signage are designed to enhance public and private circulation
within the Headlands and Strand Access Areas, to be included
on public access signage to assist the public in locating and
recognizing access to the parks and trails within the Strand
Access Areas, and are designed and located to minimize
impacts to visual resources.

That the Project is located between the nearest public
roadway and the sea or shoreline of any body of water, and is
therefore subject to conformity with the public access and
public recreation policies of Chapter 3 of the Coastal Act.
Public access signage at the Strand Access Areas and related
areas will state hours of operation as follows: Strand Vista
Park (5am-10pm), South Strand Switchback Trail (24
hours/day), Strand Beach Park/Strand Revetment Trail (24
hours/day), Central Strand Beach Access (5am-10pm), Mid-
Strand Beach Access (5am-10pm), Shipwreck Park [6am-
sunset], Hilltop Park and Harbor Point Park [7am-sunset], the
Nature Interpretive Center [Tuesday through Sunday, 10am-
4pm], and the parking lots adjacent to the Center for Natural
Lands Management and the Nature Interpretive Center [7am-
sunset]. The implementation of the hours of operation and
enforcement will not impact, impede, or otherwise change the
intensity of public access to Strand Beach, but instead will
serve to ensure public access to the Strand Access Areas,
consistent with the public access and public recreation policies
of Chapter 3 of the Coastal Act, and additionally serve to
facilitate management and protection of sensitive habitat
resources.

That the Project is in conformity with the General Plan,
Zoning Code, certified HDCP, the public access and
recreation policies of Chapter 3 of the Coastal Act, and,
specifically, Coastal Act/Public Resources Code section
30214, which requires that the public access policies of the
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Coastal Act be implemented in a manner that takes into
account the need to regulate the time, place, and manner of
public access and balance that right to pass and repass with
the need to provide for the management of access areas so
as to protect the privacy of adjacent property owners in the
residential area. The implementation and enforcement of
hours of operation at the Strand Access Areas achieves that
balance, and therefore is consistent with Coastal Act/Public
Resources Code section 30214.

That the deletion from approved Coastal Development Permit
CDP 15-0021 of gates at the Central and Mid-Strand Beach
Access Tralls, direction to Staff, through this Resolution, to
prepare an amendment to the HDCP instead to authorize
gates consistent with the approved hours of use at these
accessways, and retention of the existing gates in a
completely locked open position pending approval of the
HDCP amendment is further consistent with the public access
and recreation policies of Chapter 3 of the Coastal Act, by
maximizing the provision of public access to the Strand
Access Areas consistent with the approved hours of operation,
while providing the mechanism for enforcement and protecting
the security of the adjacent homeowners in the Headlands
development.

That the Project conforms with Public Resources Code
Section 21000, the California Environmental Quality Act
(CEQA), in that, the EIR was prepared for the HDCP and the
Project is within the scope of that EIR. There are no
substantial changes in the Project that was evaluated in the
EIR or in the circumstances under which the Project would be
undertaken that would require major revisions in the EIR due
to new significant impacts or an increase in the severity of
previously identified impacts nor has any new information
been presented that shows there would be new significant
impacts, an increase in the severity of impacts identified that
mitigation measures/alternatives previously found to be
infeasible are now feasible, or that other mitigation
measures/alternatives  significantly  different than those
previously identified would substantially reduce impacts.
Consequently, the City cannot require additional CEQA review
of this Project under Public Resources Code Section 2116 and
14 Cal. Code of Regulations Section 15162.

Had the EIR not been prepared for the HDCP the Project is
Categorically Exempt pursuant to Section 15323 of the
California Code of Regulations (Class 23 — Normal Operations
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of Facilities for Public Gatherings). CEQA guidelines - Section
15323 “Normal Operations of Facilities for Public Gatherings”
provides that the normal operations of existing facilities for
public gatherings for which the facilities were designed, where
there is a past history of the facility being used for the same or
similar kind of purpose are categorically exempt from the
provisions of CEQA. The Project was constructed in 2008, is
over 7 years old, was constructed for the purpose of providing
public access to coastal resources, includes public access
easements, and has been used by the public for the purpose it
was built since inception. The Project would not impose a
change in the operation of the facility from its current practice
except for a slight adjustment to the hours of operation of
certain gates which would result in a negligible expansion of
use of the facilities from an environmental perspective.

Further, the Project is also Categorically Exempt pursuant to
Section 15301 of the California Code of Regulations (Class 1
— Existing Facilities). CEQA guidelines — Section 15301
“Existing Facilities” provides that the operation, repair,
maintenance, permitting, leasing, licensing, or minor alteration
of existing public or private structures, facilities, mechanical
equipment, or topographical features, involving negligible or no
expansion of use beyond that existing at the time of the lead
agency’'s determination are categorically exempt from the
provisions of CEQA. The Project includes minor alterations to
existing facilities that involves negligible changes to an existing
use in that the Project permits gates that already exist and
modifies the hours in a manner that will result in a negligible
expansion of use from an environmental perspective.

That the Project will not encroach upon an existing physical
accessway legally utilized by the public or any proposed public
accessway identified in the HCDP, nor will it obstruct any
existing public views to and along the coast from any public
road or from a recreational area in that a dedicated walkway
easement existing on the subject site is being maintained and
the visually permeable gates and directional signs will not
impact views from those areas.

That the Project will be sited and designed to prevent adverse
impacts to environmentally sensitive habitats and scenic
resources located in adjacent parks and recreation areas, and
will provide adequate buffer areas to protect such resources in
that the subject site neither contains nor is located adjacent to
any environmentally sensitive habitat.
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9) That the Project will minimize the alterations of natural
landforms and will not result in undue risks from geologic and
erosional forces and/or flood and fire hazards in that the
proposed does not include alteration of any landforms.

10) That the Project will be visually compatible with the character
of surrounding areas, and, where feasible, will restore and
enhance visual quality in visually degraded areas in that the
proposed gates will match surrounding guardrails at Strand
Vista Park.

11) That the Project will conform with the General Plan, Zoning
Code, and HDCP in that Coastal Act/Public Resources Code
30214 provides that the public access policies of the Coastal
Act be implemented in a manner that takes into account the
need to regulate the time, place, and manner of public access
and balance that right to pass and repass with the need to
provide for the management of access areas so as to protect
the privacy of adjacent property owners in the residential area.

A. General:

1.

Approval of this application shall allow the regulation of hours of
operation of public facilties within the Strand Access
Areas covered by the Headlands Conservation and Development
Plan consistent with the provisions of the amendment to Dana Point
Municipal Code Section 13.04 as more fully set forth in the
application; and shall allow the use of signs as enforcement
measures for such hours of operation as more fully set forth in the
application; and shall further enforcement by direction to Staff to
process an amendment to the certified LCP and HDCP to authorize
gates at the Mid-Strand Beach Access and Central Strand Beach
Access consistent with such hours of operation.

Approval of this application is valid for a period of twenty-four (24)
months from the date of determination. If the development approved
by this action is not established, or a building permit for the project is
not issued within such period of time, the approval shall expire and
shall thereafter be null and void.

Failure to abide by and faithfully comply with any and all conditions
attached to the granting of this permit shall constitute grounds for
revocation of said permit.
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PASSED, APPROVED, AND ADOPTED this 19th day of April, 2016.

JOHN TOMLINSON, MAYOR

ATTEST:

KATHY M. WARD, CITY CLERK

STATE OF CALIFORNIA )
COUNTY OF ORANGE ) SS.
CITY OF DANA POINT )

I, Kathy M. Ward City Clerk of the City of Dana Point, do hereby certify that the
foregoing Resolution No. was at a regular meeting of the City Council on the _
_ day of , 2016, by the following roll-call vote, to wit:

AYES:
NOES:
ABSENT:
ABSTAIN:

KATHY M. WARD
CITY CLERK
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ACTION DOCUMENT B

ORDINANCE NO.

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF DANA
POINT, CALIFORNIA AMENDING SECTION 13.04.030 OF THE DANA
POINT MUNICIPAL CODE, RELATING TO HOURS OF USE IN
PUBLIC PARKS AND FACILITIES, INCLUDING STRAND ACCESS
AREAS IN THE DANA POINT HEADLANDS, AND REPEALING CITY
OF DANA POINT ORDINANCE NO. 10-05.

WHEREAS, Chapter 13.04 of the Dana Point Municipal Code, entitled “Parks and Recreational
Facilities Regulations,” provides for the regulation of public parks and facilities in the City of
Dana Point; and

WHEREAS, the City Council desires to amend Section 13.04.030 to provide for more expansive
hours of operation for certain of its public parks and facilities.

NOW, THEREFORE, THE CITY COUNCIL OF THE CITY OF DANA POINT DOES
HEREBY ORDAIN AS FOLLOWS:

SECTION 1: Each of the above recitals is true and correct and is adopted by the City Council.
SECTION 2. City of Dana Point Ordinance No. 10-05 is hereby repealed in its entirety.
SECTION 3: Section 13.04.030 is hereby amended to read in its entirety as follows:
13.04.030 Hours of Use.

It is unlawful for any person to enter, loiter or remain in any City park or building at any
time other than the established hours of operation, which (except as noted below) shall be
between the hours of 6:00 a.m. and 10:00 p.m. for any park, and 6:00 a.m. and 11:00 p.m. for
any City building, except as follows:

@) City employee or agents and peace officers when engaged in official business;
(b) Persons with permits issued by the City Council or the City Manager or designee;

(c) Persons and/or spectators participating in City-sponsored or City-approved
programs which take place outside generally established hours of operation;

(d) Shipwreck Park will be closed at sunset throughout the year;

(e) Hilltop Park and Harbor Point Park will be open at 7:00 a.m. and closed at sunset
throughout the year;
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()] The Nature Interpretive Center is considered part of Harbor Point Park; therefore
all Municipal Code provisions for the Harbor Point Park also apply to the Nature Interpretive
Center which will be Tuesday through Sunday (closed on Monday) from 10:00 a.m. to 4:00 p.m.;

(9) The South Strand Switchback Trail and Strand Revetment Trail will be open at all
times throughout the year. Signage advising the public of these hours of closure applicable to
South Strand Switchback Trail, as well as the alternative access ways to the beach, shall be
posted at or near the access points to said trails at all times;

(h) Strand Vista Park, the Mid-Strand Beach Access and the Central Strand Beach
Access will be open from 5:00 a.m. to 10:00 p.m. Signage advising the public of the these hours
of operation, as well as the alternative accessways to the beach, shall be posted at or near the
Strand Vista Park and said trails at all times.

() Strand Funicular Beach access will be open daily from sunrise to sunset from
Memorial Day through Labor Day; and, from sunrise to sunset on weekends and holidays the rest
of the year;

() The parking lot adjacent to the Center for Natural Lands Management nature
preserve and the Nature Interpretive Center parking will be open at 7:00 a.m. and closed at
sunset throughout the year;

SECTION 4: CEQA Determination. In adopting this Ordinance, the City Council finds that
the project is categorically exempt from the California Environmental Quality Act (CEQA)
pursuant to Title 14 California Code of Regulations Sections 15061(b)(3) and 15378, in that it
can be seen with certainty that the adoption of the Municipal Code amendments propose no
activity that may have a significant effect on the environment and will not cause a direct physical
change in the environment or a reasonably foreseeable indirect physical change in the
environment.

SECTION 5: Effective Date. This Ordinance shall become effective thirty (30) days after its
passage and adoption. Within fifteen (15) days of the date of adoption of this Ordinance, the
City Clerk shall post a copy of said Ordinance in places designated for such posting and shall
certify to the same. The City Clerk shall certify the passage of this Ordinance and shall cause the
same to be published as required by law.
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PASSED, APPROVED and ADOPTED this 19th day of April 2016.

JOHN TOMLINSON, Mayor

ATTEST:

KATHY M. WARD, City Clerk
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STATE OF CALIFORNIA )
COUNTY OF ORANGE ) SS.
CITY OF DANA POINT )

I, , City Clerk of the City of Dana Point, do hereby certify that the
foregoing Resolution No. was introduced at a regular meeting of the City Council of
the City of Dana Point held on the day of , 2016 and was thereafter
duly and regularly passed and adopted by the Council of the City of Dana Point at its regular
meeting held on the day of , 2016, by the following vote:

AYES:
NOES:
ABSENT:

ABSTAIN:

PASSED, APPROVED, AND ADOPTED this day of ,
2016.

JOHN TOMLINSON, MAYOR

ATTEST:

KATHY M. WARD, CITY CLERK
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SUPPORTING DOCUMENT C — Headlands Access Maps
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SUPPORTING DOCUMENT D - Photos
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SUPPORTING DOCUMENT D — Photos (cont)




S033 Dana Point Preserve — Annual Report Introduction Discussion

The Dana Point Preserve (Preserve), generally described as native coastal sage and
coastal bluff scrub, is located in the City of Dana Point (City), Orange County, California.
The ~29.4-acre Preserve, acquired by Center for Natural Lands Management (CNLM)
through a donation from the Harry & Grace Steele Foundation (Steele Foundation), has
been owned and managed by CNLM since December 2005.

The California Coastal Commission (CCC) required the developer of an oceanfront
property project? (Project), Headlands Reserve LLC, to dedicate and preserve in
perpetuity a portion of its property, public open space, in its natural habitat.®* The
Project site is included in the NCCP/HCP EIR/EIS as a Covered Project, and the
proposed project is included as a “Planned Activity” of a “Participating Landowner”. An
Endangered Species Act incidental take (Section 10a) permit (TE810581-1) that
authorizes incidental take of 44 covered species was issued to Headlands Reserve,
LLC on January 21, 2000 by the US Fish and Wildlife Service (USFWS). Therefore,
development impacts on federal- and state-listed species, Identified Species designated
in the NCCP/HCP EIR/EIS, Covered Habitats designated in the NCCP/HCP EIR/EIS,
removal of up to 30 acres of coastal sage scrub, and impacts on species dependent on
or associated with the Covered Habitats are authorized and considered mitigated to less
than a significant level, consistent with the NCCP/HCP guidelines under the NCCP Act,
state and federal ESAs, and CEQA. Some of the mitigation measures required under
the NCCP/HCP were to:

e Contribute $500,000 toward the NCCP/HCP ‘Non-Profit Corporation’ and
‘Adaptive Management Program’;

e Contribute $350,000 to fund Pacific pocket mouse population propagation,
enhancement, relocation and recovery efforts upon issuance of Section
10(A)(1)(A) permit for pocket mouse;

e Commit to transplant, at California Department of Fish and Wildlife’s (CDFW)
request, any Blochman'’s dudleya populations at Headlands Reserve’s expense
(not to exceed $23,000) that would be directly impacted by development on the
property (Note: subject to CDFW approval, the landowner was allowed to collect
and sow seed, rather than translocate individual plants); and

e Contribute to the cost of preparation of the NCCP/HCP.

! The Project was and is undertaken pursuant to the “Headlands Development and Conservation Plan” (City of
Dana Point, 2002; HDCP), which was approved through the California Coastal Commission’s certification of the
2004 amendments to the City’s Local Coastal Program and permitted by the Coastal Development Permit 04-
23. See City of Dana Point’s Local Coastal Program Amendment 1-03.

2 The project included 125 residential homes, a 65-t0-90 room seaside inn, and “public open space.”

3 California Coastal Commission December 15, 2006 letter (Peter Douglas) to CNLM (Sherry Teresa).

4 See Headlands Reserve, LLC vs. Center for Natural Lands Management, 523 F. Supp. 2d 1113 (2007).




Although the mitigation measures also included establishing a 22-acre Temporary
Pacific pocket mouse (TPPM) Reserve for eight years, possible extension for four more
years, and providing the Wildlife Agencies (USFWS and CDFW) the opportunities to
acquire the TPPM Rreserve at Fair Market Value if USFWS determined, at or prior to
expiration of the 80-year Reserve period, that continuance of the Reserve is necessary
to ensure the survival and recovery of the pocket mouse, these actions were not taken.
Rather, the trustees of the Steele Foundation, concerned that Headlands Reserve LLC
would develop the conservation area as an amenity to the Project without regard to
resident and potential conservation values, provided sufficient funding for CNLM to
purchase the open space property to protect its important conservation values and to
establish an endowment for managing the biological resources onsite in perpetuity. The
Steele Foundation vision — and the imposed charitable restriction on its grant to CNLM —
was to enable and secure the Preserve to the condition it appeared when first viewed by
Richard Henry Dana in 1834.° The Steele Foundation and CNLM entered into an
agreement for the perpetual management of a stewardship endowment to provide the
necessary financial resources for the Preserve’s protection and management. The
Preserve, as “public open space,” is CCC-required mitigation; it is not US Fish and
Wildlife Service (ESA) mitigation.

To further protect the natural resources of the Preserve, CNLM voluntarily granted a
Conservation Easement (CE) to the City of Dana Point, which was recorded December
20, 2005, to further protect site conservation values in perpetuity. The CE was not
exacted by a resource agency as a regulatory requirement.

Prior to the acquisition of the Preserve by CNLM, URS Corporation prepared a Habitat
Management and Monitoring Plan (HMMP) for the Dana Point Headlands Biological
Open Space—a term that was applied to both the area that is now the CNLM Dana
Point Preserve, as well as approximately 20 additional acres of City-owned property that
were associated with the Project. One of those City-owned properties, known as the
Hilltop Park, consists of approximately 11.5 acres of natural open space adjacent to the
Preserve. The HMMP was reviewed by the CCC, USFWS, CDFW, and the

City. However, CNLM has no record that the final HMMP, dated April 18, 2005, was
approved. Despite this uncertainty, as well as the ultimate acquisition conditions that
distanced the Dana Point Preserve from the other mitigation properties, CNLM has
been managing the Dana Point Preserve using the HMMP as a reference, as well as
the MFA and CE conditions. Annual activities are planned and documented in CNLM
Dana Point Preserve work plans. Preserve-related experience, expertise, and PPM-
related research are being applied to Preserve management as appropriate.

5 David Monroe, counsel for CNLM, personal communication circa autumn 2004 with Will Layman, counsel for the
Steele Foundation.
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INTRODUCTION / EXECUTIVE SUMMARY

The Headlands Development and Conservation Plan (HDCP) synthesizes over twenty-
five years of planning, design, technical analysis, agency review, and public participation
associated with the project site. The property consists of 121.3 acres, located in the City
of Dana Point in south Orange County. The site derives its name—the Headlands—from
the thirty-five acre portion of the property that rises dramatically above the Pacific
Ocean. The visible coastal bluffs and undeveloped mesa stand in stark contrast to the
surrounding urban development located adjacent to the property. The entire site includes
two miles of coastal frontage, a private sandy beach known as Strand Beach, an
abandoned mobile home park, and areas that directly front Pacific Coast Highway 1.

A. Past Planning and Agency Approvals

The project site has been subject to numerous planning efforts and agency approvals. In
1924/25, approximately sixty percent of the property was subdivided and Final Maps No.
697 and 771 were recorded in the County of Orange, creating 293 lots. Over twenty of
these lots were sold to separate parties prior to the current ownership, and subsequently
developed as residential units. Development permits and activities associated with these
lots remain ongoing, the most recent construction occurred in 1988. These units are
referred to in the HDCP as the “residential enclaves.”

In 1974, the Orange County Board of Supervisors approved an amendment to the Orange
County General Plan that designated land use and zoning on the site for over 800
residential units, two 400-room hotels, and 27 acres of commercial development.

Tn 1981, the County of Orange approved the Dana Point Specific Plan/Local Coastal Plan
for the majority of the Headlands property. A portion of the property—part of the Strand
area—was included in the County’s Laguna Nigue! Local Coastal Program. In
conjunction with these approvals, the County certified a Final Environmental Impact
Report (EIR). These land use approvals totaled 295 to 811 residential units, and two 400-
room hotels, with 27 acres of commercial development, and 45.3 acres of open space

(including roads).

In 1983, the California Coastal Commission certified the Dana Point Local Coastal
Program consistent with the 1981 County approved Dana Point Specific Plan and
certified EIR. The portion of the property within the Laguna Niguel Local Coastal
Program, which designated 117 to 324 residential units, did not receive certification.

In 1989, the City of Dana Point incorporated and adopted the certified Dana Point Local
Coastal Program for the Headlands. In 1991, in conjunction with the adoption of the
General Plan, the City approved a Land Use designation of 261 to 522 residential units,
one 400-room hotel, with approximately 13 acres of commercial development and 55
acres of open space (including roads).

Tn 1994, the City approved a Specific Plan, Development Agreement, and certified a
Final EIR for a 370 residential unit, one 400-room hotel, and 12.7 acre commercial





project, with 55 acres of open space (including roads). The Specific Plan and
Development Agreement were subsequently overtumed by referendum.

In 1996, a Final EIR/Environmental Impact Statement (EIS) was certified as part of the
Orange County Central and Coastal Subregion Natural Community Conservation Plan/
Habitat Conservation Plan (NCCP/HCP). The 1996 EIR/EIS analyzed and mitigated
development impacts for 370 residential units, one 400-room hotel, and 12.7 acres of
commercial development, with 55 acres of public open space (including roads). The
NCCP/HCP with its accompanying certified EIR/EIS was approved and implemented by
the U.S. Department of the Interior, the U.S. Fish and Wildlife Service, the California
Resources Agency, the California Department of Fish and Game, the California
Department of Forestry and Fire Protection, the California Department of Parks and
Recreation, the County of Orange, and other appropriate agencies.

B. The 2004 Headlands Development and Conservation Plan

The 2004 HDCP strives to balance the social, economic, and physical components of the
property by establishing complementary policies that incorporate a multitude of uses and
activities. The HDCP significantly reduces the amount of acreage previously designated
for private development in the City General Plan and the certified Local Coastal Program.
The density and intensity of development was also lowered. In turn, major portions of
the 121.3 acre site will accommodate public parks, coastal trails, and open space.

The HDCP designates 68.5 acres of public parks, conservation, and open space
(70.0acres with roads) which include up to three miles of public trails and four public
visitor recreation facilities. Numerous opportunities for public coastal access and public
view overlooks are created. A total of 125 residential homes, a 65-90-room (key) seaside
inn, with 4.4 acres of visitor recreation commercial uses are also provided for in the

HDCP.

In response to the unique setting, a variety of public educational and recreational facilities
are integrated into the parks and open space program. The HDCP replaces land uses that
were formally designated for commercial resort visitor facilities and residential homes
with a qualitative park experience that appeals to a wide spectrum of regional coastal
visitors. Visitors will be able to move from park to park via the integrated trails, while
enjoying a number of different recreational and educational facilities. The conversion to
parks and open space was accomplished, in part, by designing the HDCP areas
designated for development to include ocean views, which raises economic value while
decreasing the necessary density and total developable acreage. Likewise, the public
parks, trails, open space, and overlooks are designed to maximize coastal access and
public views. The HDCP creates quality experiences for both public and private land use
activities.





C. Purpose and Content

The HDCP purpose is three-fold: 1) to amend and implement the City General Plan land
use designations, locations and intensities specifically identified for the property, as well
as other General Plan goals and policies through detailed programs that provide direction
for development; 2) to establish zoning standards and regulations for development of the
project site; and 3) to amend and establish the Local Coastal Plan and Policies and the
Local Coastal Implementing Actions Program for the property.

Towards this end, the HDCP contains the following Sections:

Section 1.0, City of Dana Point, General Plan Amendment — Amends the City General
Plan and Local Coastal Program only for those goals, policies, objectives, and land uses
that are related to and specifically detailed for the Headlands property.

Section 2.0, Planned Development District — Establishes and amends the requisite City
ordinance to provide zoning for the property.

Section 3.0, Headlands Planned Development District — Establishes the permitted land
use zoning regulations and development standards for the project site.

Section 4,0, Development Guidelines — Implements the goals, policies, and objectives of
the General Plan through a number of detailed plans and programs.

Section 5.0, Coastal Act Consistency — Outlines and evaluates the various components of
the HDCP for consistency with the California Coastal Act.

Section 6.0, Headlands Development Agreement — Establishes the terms and conditions

associated with the development of the parks, open space, public facilities, public visitor
facilities, visitor recreation commercial, and residential neighborhoods.
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